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DE PR>ESENTI. 



EDITORIAL ANNOUNCEMENT. 

Per the future we are happy to say that we will receive 
the valuable assistance of Mr. J. T. Huggard, our former 
co-editor, in the discharge of our duties. While his aid 
will be general yet his attention will be more particularly 
directed towards the most important part of this journal, 
the reports, and we know that the profession will agree 
with us in thinking they are in able hands. 

ADDRESS OF COUNSEL IN CRIMINAL TRIALS. 

In the late case of Regina v Leblanc * the Chief Jus- 
tice of this Province decided that where the counsel for 
the prisoner calls no witnesses he has the right to address 
the jury last ; this in spite of the provision to sec. 661 of 
the Criminal Code as follows : ^* Provided that the right 
of reply shall be always allowed to the Attorney General 
or Solicitor General, or to any counsel acting on behalf of 
either of them." 

♦4W. L.T. R. 149. 
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Now this proviso means something, and the presump- 
tion is that it means what it says. It was not inserted for 
nothing and we have, in common with many others of the 
profession, grave doubts as to the soundness of the Chief 
Justice's ruling. We are informed that in a recent case in 
Ontario the court held the other way. The point is an 
important one ; can any of our eastern contemporaries 
throw any light on the subject ? 

JUDGE CUMBERLAND AND PROMISSORY NOTES. 

In a recent case tried before His Honour Judge Cum- 
berland we are given to understand that he held that in 
an action against a maker of a promissory note it was 
necessary that the note should have been presented. 
Surely there might be some explanation here, for in Oar- 
diner v Shaver * it -was recently decided in the Queen's 
Bench that there was no such necessity. 

THE NEW QUEEN'S COUNSEL. 

Another batch of the profession of this province has 
lately been honoured (?) with silk. It comprises Messrs. 
Alex. Haggart, J. S. Hough, James Fisher, Colin H. Camp- 
bell, Horace E. Crawford, J. H. Munson, T. H. Qilmour, 
Corbet Locke, W. J. Cooper and Geo. R. Coldwell. Mr. 
James McKay of Prince Albert, North- West Territories, 
has also been rescued from obscurity and brought within 
that fierce light which beats upon Q. C.'s and the reasons 
for their appointment. There was not the faintest neces- 
sity for appointing any one of these gentlemen, though, to 
be just, a few of them are as well, if not far better qualified 
than many who have gone before. The whole business is 
a silly farce and we no longer get angry but smile an ap- 
preciative and understanding smile for we all know exactly 

* 4 W. L. T. R. 86. 
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why each one of the above was appointed and each one 
knows that we know the reason. As a matter of fact there 
are only three members of the profession in Manitoba, who 
ought, as of right, to wear silk, and these three were 
appointed years ago. Bat even in committing atrocities it 
is as well to be decent and why, may we ask, was the 
attorney general of this province overlooked ? Surely not 
because the Ottawa government is of one stripe of politics 
and his government of another ? And yet what other 
reason could there be for such a flagrant breach of eti- 
quette as the overlooking of the legal representative of the 
Queen, even if he is not the best lawyer in Manitoba. 

MR. CONNACHER AND OURSELVES. 

In a recent issue we reprinted an advertisement from 
the Manitoba Daily Free Press relating to Mr. J. J. Con- 
nacher of Gretna, regarding a note given by H. Klossen to 
him. We did this because Mr. Connacher is a member of 
the profession and it appeared to us that in a matter affect- 
ing the profession he should have been prompt to deny the 
accusation made against him so publicly. We are glad to 
say that he has done so now, and has produced evidence, 
supported by statutory declarations, that leaves no doubt 
in our minds that great injustice was done him in 
the original publication of the advertisement, which it 
appears was quite inadvertent, and in its reproduction in 
our columns. It would further appear that the advertise- 
ment was sent to the Free Press and paid for by Klossen's 
solicitor, who in so doing was guilty of a most improper 
act of which he now, no doubt ashamed of. If we 
knew his name we would let his brother practitioners also 
know it. Our contemporary has in its edition of Novem- 
ber 29 last expressed its regret to Mr. Connacher for the 
occurrence and we desire to do the same. 
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COUNTY COURT SITTINGS. 

His Honour Judge Walker, when lately transfered to 
the largest and most important County Court District in 
Manitoba, made a radical change in the disposal of County 
Court business. Instead of letting all city cases stand to 
come on on appointment in Chambers, he insisted upon them 
coming on, on a fixed date for trial at the regular sittings 
of the Court. We were somewhat in favor of the change 
at the time because it had become a matter of comment 
that the County Court was a place where suits were never 
ended on account of numerous delays. Now however, the 
delay in keeping witnesses in the city from outside, the 
expense of keeping counsel for a couple of days, if not 
longer at the County Court, waiting till a case comes on, 
at the foot of a long list, has led to considerable comment 
among the profession. In one case the Plaintiff has actually 
paid out more in cash than the amount he can recover, and 
has been detained away from his business for at least three 
or four days. Had the Judge given a special appointment 
for the case this would have been avoided. With the 
bulky list that we are now accustometl to have in Winni- 
peg, we would suggest the advisability of either holding 
Court twice a month, or having a peremptory list, or 
reverting to the appointments on fixed days of the month. 
We feel that the learned Judge cannot be fully aware of 
the dissatisfaction caused by the present arrangement, and 
now that the matter has been called to his attention will 
take immediate steps to remedy it. 

IS THE JUDICATURE ACT A NECESSITY? 

A brief notice in the daily press a few days ago to the 
effect that the Government was going to introduce the 
Judicature Act in Manitoba came as a genuine surprise to 
the profession. We at once made application to the 
Queen's Printer and Attorney General's Department for a 



copy of the bill, but, though the Legislature opened on the 
11th instant, we were informed that it was not even then 
in type. At first it was stated on good authority that the 
Gk>vemiiient did not propose to do more than introduce 
the bill at this session but on the 18th we were informed 
by a member of the cabinet that it was decided to pass 
the measure this session ! Now what is the necessity for 
this unseemly haste ? And further why has this thunder- 
bolt dropped out of a clear sky and who is responsible for 
the dropping ? Three years ago there was some talk about 
introducing the measure but the proposition was ill 
received by the bar meeting called to consider it and the 
feeling of the profession in the matter may be found in the 
concluding portion of a careful article by Mr. G. W. Baker, 
which appeared in the February issue of this journal for 
1891, entitled "Shall we introduce the Judicature Act?" 
We would refer our readers to this article and specially to 
the latter portion of it in which the writer, after admitting 
the defects of our present system, draws attention to the 
practice which obtains in many of the Unsted States and 
arrives at the conclusion that we would not be justified in 
adopting the proposed measure without a careful study of 
such systems. He summarizes the situation by saying 
that " our next legislature should instruct the Govern- 
ment to make a careful examination into all the present 
systems of the American Republic, and submit a bill to 
the Law Society, with a report on those systems, whose 
(the Society's) duty would be to hold open meetings for a 
proper discussion on the subject, and with the result of 
these meetings before them the government would be in a 
position to present a bill to the following legislature.'' 

Surely that is the only proper course to adopt and what 
posaible objection can there be to it? The legislature of 
this province, largely composed of farmers, is not a fit body, 
to speak plainly, to deid intelligently with the question, 
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and the few lawyers who are members of the house do 
not occupy, with one or two exceptions, a high place in 
the professional estimation of their brethren. The impres- 
sion has got abroad than the frantic desire to introduce 
the Judicature Act without a proper consideration of other 
systems emanates from one or two members of the profes- 
sion who have recently come from Ontario where that act 
is in force, and find themselves a little out of it here. One 
of these members is now a partner of the Attomey-Qeneral 
himself. 

In view of the hearty support that the profession of 
Manitoba gave to the introduction of the Toriens system 
here, at considerable pecuniary loss to themselves, it can- 
not be said that they have the slightest aversion to any 
legal reform provided that it can be shown that it really 
is a reform. 

Our present system, the Common Law Procedure Act 
modified and adopted to our requirements of local enact- 
ments, works very well indeed, and is moreover not open 
to the charge of being expensive for under it justice is 
administered as cheaply here as in any other province of 
Canada, in fact we are informed on the best authority that 
it is cheaper than under the Judicature Act. It is more- 
over speedy and final, there is no delay in our courts and 
the judges are fully abreast of their work as we all know. 
Any little defects, such as the introduction of the rights of 
third parties into an action, can easily be made by the 
legislature without the necessity of a legal revolution. 
There is one objection in that the distinction between the 
common law and equity practice is preserved but any 
glaring inconsistencies are prevented by the fact that the 
same judges sit indififerently in either court and the referee 
in chambers hears the applications fi'om both branches in 
the same room and indifferently as to order of hearing. 
Sut why cannot the courts be fused by the action of 
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the legislature if that is necessary? An objection some- 
times urged against our system is that in many of the 
other provinces the Judicature Act has been adopted and 
therefore we should have it. Sat by local enactments we 
have already effected most of those reforms which were 
remedied by that Act in the other provinces. Another 
argument to the effect that we have no outside reports to 
aid us in determining such practices cases as may arise is 
easily met because, as we have the very best reason to 
know, such practice cases are so very few in number that 
they are not worth mentioning. It is a blessing anyway 
not to be bothered with outside practice cases for the 
unfortunate practitioner here is so overburdened with out- 
side cases on general law that he has no time to worry 
over those in practice. Nor is there any force in the 
objection as to the technicality of our procedure for not 
only have we the powers of amendment, conferred by the 
G. L. P. Act but in addition the amplest discretion con- 
ferred on our judiciary by our own rules, and all that the 
judges have to do is to act on them. Those who imagine 
that the Judicature Act leads to brevity are invited to 
look at the statement of claim in the recent case of Delap 
V. CharleboiSy which contains more printed matter than 
would make three whole volumes of this Journal. Messrs. 
Bichards k Bradshaw and Mr. Nugent have copies of 
this precious document a very great part of which under 
our practice would be struck out as prolix and verbose and 
disallowed on taxation. We would also recommend those 
who think that this measure is a legal Mecca to read some 
articles on the administration of justice in Ontario, which 
last year appeared in our contemporaries there, and also 
the report of the Law Society of Upper Canada to the 
Attorney-General on certain grave defects and abuses in 
the system. We would also invite them to read the issue 
of the English Law Journal for Dec. 80, last, especially 
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the article entitled ^^ Originating Sammons — ^A Warning'' 
and one taken from the TimeSy ^^ The New Rales of Court." 
In this latter article it is stated that ^^ of all the novelties 
introduced by the Judicature Act this (Order ziv.) has, on 
the whole, been most beneficial " but ^^ contrary, however, 
to the real intentions of the authors of this procedure its 
working has been of late much trammelled by several 
decisions worthy, for their technicality, to be recorded in 
the dolorous pages of Meeson and Welsby. Several con- 
clusions are drawn, the following of which are sufficiently 
alarming: (a) ^^ There will be a serious increase in the 
number of interlocutory appeals ; (6) The cost-grabber, who 
never flourished more than noWy will have new opportunities 
for making frivolous applications, and so increasing costs ; 
(e) The new Rules must be supplemented by many others if 
the Judges' report is to produce results at all commen- 
surate with expectations founded upon it." But most sig- 
nificant of all we learn that in regard to interrogatories 
" it is intended to revert to the system in use under the 
Common Law Procedure Act " that infamous creature we 
are about to annihilate ! 

The past year has been a bad one for this province and 
no unnecessary expenditure should be incurred, last of all 
the great one of changing the administration of justice. It 
is not fair to the public, it is not fair to the struggling 
practitioner who will be forced to buy a large number of 
new and costly books. That eminent jurist, Mr. Cooley, 
lately said at Chicago : " Codes of procedure have been 
enacted in a majority of the States in the American Union, 
which are intended to do away with the needless techni- 
calities, to make pleadings as direct and simple as possible, 
and to expedite and simplify throughout all legal pro- 
ceedings." The bar does not want the Judicature Act, 
the public has not demanded it, why then introduce it ? 
It is incumbent upon the few who support it to show first, 
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that a change in the present system is a necessity^ and 
second, that if there must be a change the proposed sys- 
tem 18 the best. Can we accept the statement of these 
persons without even considering the code under which our 
big sister province of Quebec is administered, or the codes 
of procedure, so highly praised by Mr. Cooley, in the 
great Republic across the boundary. Let us endeavor to 
act with caution and prudence, not haste and ignorance, 
in this momentous matter and take to heart the words of 
the Law Journal: **8o many reforms from which much 
was expected have produced nothing but disappointment." 



REVIEWS. 



The Nbw ComrisTANCKR— A compendarm of conveyancing prece- 
dents adapted to meet the present law ; comprising forms in common 
use, with clauses applicable to special cases, by A. )i. O'Brien, M. A., of 
Oqf>oode Hail, Barrister-at-law, assistant editor of the Canada Law Journal^ 
etc, Toronto. The Goodwin Law Book and Publishing Company (Ltd.) 
i of, cloth sides, $3.76, 1893. 

It is a pleasure to take up such a well printed, well 
bound and generally well gotten up volume as the present 
cue of some 525 pages. The author is the first to give at- 
tention to the special forms of this Province, the eighteen 
pages devoted to that subject covering all the conveyancing 
forms of practical utility, both under the Real Property 
and Short Forms Act. This alone would commend the 
publication to our bar, but in addition the work generally 
is far in advance of any conveyancer before compiled for 
the use of the Canadian practitioner. The author has evi- 
dently carefully noted the defects of prior works and has 
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studied to remedy them. Without going needleBely into 
details attention may be drawn to the following forms : 
Building contract between proprietor and contractors of 
various trades, very good ; arrangements and compositions 
with creditors ; chattel mortgages, full ; form of convey- 
ances with numerous special clauses ; mechanics lien ; 
mortgages and subsequent agreements in regard thereto ; 
proceedings on mortgage sales, complete ; partnership, 16 
pages special clauses ; patents, general collection ; power 
of attorney with special provisions, 16 pages ; wills, prac- 
tical collection ; etc. 

A very good feature of the book all through is that 
where words are to be inserted a dash is used instead of a 
blank which often leaves the conveyancer in doubt as to 
what is intended. By the use of brackets and italicized 
words in the body of the forms many useful explanations 
are given. A good index is a thing without which a work 
of this kind is really useless, the index to the New Convey- 
ancer is a special feature, all important and catch-words as 
well as forms are there entered, not to mention special 
clauses and recitals. 

We wish it was our pleasure to have, in all cases, such 
an easy task as we experience in reviewing Mr. O'Brien's 
book. We recommend it most unqualifiedly to the profes- 
sion as it is, without any disparagement of its predecessors, 
quite the best work on the subject. 

Thk pRAcncAL Trxatibe on the Office and Dutieb of Cobonebs in 
Ontario, and the other Provinces and the Territories of Canada, and in 
the Colony of Newfoundland, with schednles of fees and an appendix of 
forms. Third edition. By William Foller Alves Boys, LL.B., janior 
county court judge, county of Simooe, Toronto, Ontario. The Carswell 
Co., Ltd., 8vo., cloth, 1893. 

" Changes in the law and the exhaustion of the previ- 
ous editions of the work " says the author, << have made a 
third edition necessary." The scope of the work, which 
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formerly (related to Ontario only, has been increased to 
embrace the whole Dominion and Newfoundland. How 
many of the profession called upon to attend a coroner's 
inquest would know, off-hand, how to conduct themselves 
in a strictly legal manner ? Not many we think, but with 
Judge Boy's eminently practical work at hand they can at- 
tend the inquest with confidence. The chapters are very 
comprehensive in their range as may be seen from these 
headings : Of the office and appointment of coroners ; The 
duty and authority of coroners generally ; Of the jurisdic- 
tion of coroners in inquests of death ; Of the rights of cor- 
oners ; Of the liabilities of coroners ; Of offenders, of par- 
ties and accessories ; Of crimes which come under the 
notice of coroners ; Of poisons ; Of antidotes ; Of wounds 
and bruises ; Of the Hydrostatic test ; Of deodands, of 
flight and forfeiture ; Of evidence ; The coroner's court ; 
Proceeding subsequent to the inquisition ; and last but not 
the least interesting, Schedule of fees. 

The general excellence of the work is so well known to 
the Ontario practitioner that it does not need commenda- 
tion to them, and now that it appeals to the whole bar of 
Canada it is justly entitled to their support. 

The print is large and clear, but the cloth binding might 
be somewhat ^nproved on. The price is moderate, |8.50. 



Comnrr Ck)NSTABLEB Manual or Handy Book ; compUed from the 
criminal code 1892-3, with echedales of fees, crimes and punishments ; 
the courts and jurisdiction. By J. T. Jones, High Constable County of 
York, Toronto. The Carswell Co. Ltd. Second edition, 12 mo., cloth. 



Mr. Jones is entitled to a good deal of credit for his 
careful and handy compilation. The alphabetical form of 
arrangement is very happy and with the hints and sugges- 
tions it contains this mannal is of use to many occupying a 
higher station than those to whom it is addressed. The 
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modest price, 7£^ cents, certainly places it within the reach 
of every peace officer. 

The University Law Review is " a journal of actual law 
and its relations to science and public welfare/' and is 
" conducted at the University of the City of New York, 
under the editorial supervision of Austin Abbott, dean of 
the law school, assisted by Frederic E. Perham." This is 
the latest addition to our exchange list. It is well printed 
on bad, greasy, paper and has an unattractive title page. 
There are several good articles in the issue before us, the 
second, but he who writes the notes should look to hi& 
English which, when not ungrammatical is generally clumsy 
and involved. No doubt this crudity will wear off with 
practice and these remarks are made not in a carping 
spirit but with a sincere desire to point out defects which 
a little care will readily overcome. We are always glad 
when our friends show us our mistakes, which are many, 
for this gives us an opportunity to rectify them. The 
article on the " Pecuniary value of life and limb," is well 
worth perusal. 

We gather from " Our Greeting " that our contempor- 
ary has been well received. We heartily wish it all pros- 
perity and will welcome its advancement. 
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THE JUDICATURE ACT. 

In our last issue we had occasion to point out that this 
measure had not proved an unmixed blessing in Ontario. 
Strangely enough in the current number of The Canada 
Law Journal there is an article commencing : " It may 
well be doubted whether the attempt to put the ' new 
wine ' of Equity into the old bottles of the Common Law, 
which the Legislature esssayed to do when it passed the 
Judication (?) Act, has been an unqualified success." 

We are glad, however, to learn that the Judicature Act 
here stands until next session. It was a matter of regret 
that the Ontario Act should have been followed as a model 
instead of that of England. As a model of bad drafting 
commend unto us the Ontario Judicature Act. It is a 
wretched piece of patchwork on the old practice and has 
no distinct merit of its own. 

We hope that the next Act relating to procedure will 
be taken irom England, not from Ontario. 
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LEGAL ADVERTISING IN THE U.S. 

While some members of the profession in Canada have 
not done badly in the way of advertising themselves, yet 
for ^^ spread-eagle " touting recommend ns to the profession 
in the United States. One of our subscribers has sent us 
a circular he received from the Collector Pnblishing Com- 
pany, a vulgar publication from Detroit, Michigan. It 
appears that for $82 you can have your legal card and 
photograph, size 1| x 8 inches, inserted in the Collector 
for one year, and you can, in referring to your own qualifi- 
cations, select such adjectives as are most likely to bring 
your exceptionally brilliant attainments properly before 
the public. We trust that any of our readers who desire 
to attain to immortality on a cash basis will not hesitate to 
avail himself of this opportunity. 

THE LAW REPORTS. 

In a matter affecting ourselves we are always reluctant 
to criticise. For months, owing to the illness of the pres- 
ent reporter, we have refrained from commenting upon the 
scandalous manner in which the law reports are delayed. 
It has been a source of benefit to us to know that cases 
one year old are not yet reported, because our own are the 
only reports to be had. The same kindly consideration 
that has prompted the benchers to delay moving in the 
matter has prevented us from criticising. But the present 
editor has shown an entire want of consideration for them. 

He might have been courteous enough to have at least 
got leave of absence, and after getting same he might at 
least have informed the Secretary when he would return. 
He has done neither. We have been informed that he is 
practising law in Illinois, but we have been unable to 
verify our information. At the same time we do think that 
as long as he occupies the position no member of the bar 
should apply for it, least of all canvas the benchers therefor, 
as we are informed has already been done. 
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However, the time for further consideration for the pres- 
ent reporter has passed and the benchers are compelled to 
get a new reporter. We hope that no member of the bar, 
who personally, or otherwise, attempts to influence the 
benchers in their appointment will get the position. 

UNLICENSED PRACTITIONERS. 

By referring to our December issue, our readers will see 
in the minutes of Convocation that the Benchers ^^ were un- 
able (?) to see that any offence had been committed in re- 
gard to certain irregular practices complained of by Mr. 
W. J. Cooper. In our opinion the Benchers shirked their 
responsibility in the matter, and in order that the profes- 
sion may judge, we give a copy of Mr. Cooper's letter of 
November 22 last to the secretary of the Law Society. 

DeaTSir:— 

You will recollect complaints being made against Wm. Richardson 
carrying on conveyancing business here. The matter, for some reason, 
was not proceeded with, although there was clear evidence against him. 
I now enclose a letter in -his own handwriting, which shows the manner 
of business he is carrying on. I think some action should be taken to 
prevent such work as this. 

Yours truly, 

W. J. Ck)OPKB. 

And here is a copy of Richardson's letter referred to : 

W. Richardson, Office— Saskatchewan Avenue. 

Real Estate and Collection Agency, Agent for 

Money to Loan, Phoenix Insurance Co., 

Books Posted. Accounts Collected. Imperial Fire Insurance Co. of 

P. O. Box 753. London, Eng. 

Portage la Prairie, Nov. 18, 1893. 
John Rntledge, Esq., 

Town. 
Dear Sir.— Unless you make some satisfactory arrangement about 
amount due Mr. Mawhinney at once lam instructed to isme a torii for the 
full amount due. 

I will wait your answer till Tuesday the 2l8t inst. Kindly give this 
matter your immediate attention and stop further proceedings. 

Yours truly, 

W. Richardson. 
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The italics are ours. We would like to ask the follow- 
ing question : If the Law Society cannot afford any pro- 
tection to its members or to the public, what excuse has it 
for existing ? 

A NEW COUNTY COURT JUDGE. 

The increase of the jurisdiction of the County Courts to 
$400 and $600 throws a good deal of work on members of 
a class that are already burdened. In Winnipeg, the 
County Court judge has sufficient work to keep him busy 
without his JSTorthem or Southern circuits. To give him the 
increased jurisdiction means that the next sittings of the 
Court in Winnipeg will be so large that cases cannot be heard 
for some time to come. He has no stenographer, and the 
procedure is bad enough without this influx of work with- 
out the means to do it. In any event the appointment of 
another County Court judge to assist him is only a questiou 
of time, and the Government should consider the matter 
at once. It seems that another judge might well be sta- 
tioned at Morden or Manitou, so that the Southern district 
might be attended to without the expense and trouble of 
the Winnipeg judge being sent on a perambulating tour 
throughout that district. 

THE GRANGER IN POLITICS. 

One of the most amusing of the current tendencies of 
our time is the progress of the granger in politics and 
legislation. Starting out in Kansas with free silver, free 
banks and free trade as three planks in his platform he 
came west and north, invading Iowa, Minnesota, Idaho 
and North and South Dakota, and finally seeking new 
worlds to conquer, he landed in Manitoba. 

At the present session of the local Legislature he began 
his amusing antics in the Legislative chamber. 
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First he must repeal the Law Society and the Medical 
Acts, and then he songht to have an Act passed giving 
time to farmers by way of forceable extensions. 

Then he sought to prevent a farmer from selling any of 
his chattels or mortgaging the same, and if he did sell or 
mortgage the Act was to be invaled. This might be called 
The Forceable Exemption Act. 

When the Judicature Act was introduced he began to 
see behind it a new way of making costs, this was enough 
for him and the result was that the Act was postponed until 
next session. 

After a good deal of talk and annoyance he has at last 
subsided, and the only apparent result of his session's 
labours is the increase of the Inferior Court's Jurisdiction 
to $400 and $600 to which we refer elsewhere. 

Thus endeth the granger's first efforts in Manitoba 
Legislation. 

CALLED AND ENROLLED. 

During Hilary Term the following gentlemen were 
called to the Bar : — Q. F. Bradley and T. L. Metcalfe, and 
W. A. Fraser and T. L. Metcalfe were admitted as attor- 
neys. 
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FLOTSAM AND JETSAM. 



CURIOUS ANSWERS. 

The growth and development of English law in our 
weetem country may be traced from the following 
answers to questions. 

Q. Define a simple contract and one under seal ? 

Ans. A simple contract is not enforceable at Law ; a 
contract under seal is enforceable at Law. 

Q. Distinguish between latent and patent ambiguities ? 

Ans. In case of patent ambiguities the contract is con- 
strued in favor of the contractor ; in case of latent ambigui- 
ties in favor of the contractee. 

Q. Define Trover and Tort ? 

Ans. Trover is the wrongfully detaining of another's 
animals. Tort is all kinds of damage feasant. 

Q. Define the terms Damnum and Injuria ? 

Ans. Damnum is the condemning of a person by blas- 
phemy, slander, etc. Injuria is injury caused a person 
either bodily, mentally, or publicly (sic). 

"EVERY MAN HIS OWN LAWYER." 

At the North London Police Court Alfred Barker was 
summoned before Mr. Horace Smith for assaulting his 
wife, Susan Emily Barker. When the summons was 
called on, the defendant ostentatiously placed the latest 
t'dition of " Every Man's Own Lawyer " on the desk in 
front of him. He also carried several documents and a 
brief. In support of the summons the complainant stated 
that her husband was reading from his favourite book. 
8he took the book away to see if what he read was right, 
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and in the straggle her arm was hurt. — ^The defendant 
read his defence as follows : — ^^ On the 23rd day of Noyem- 
ber, in the year of our Lord, 1893, I, Alfred Barker, of 
Elthome-road, HoUoway, in the parish of Islington, in the 
county of London, was seated in my room at the said 
address reading the book entitled ^ Every Man's Own 
Lawyer.' My wife, Susan Emily Barker, was in the room 
at the time. I, the said Alfred Barker, was explaining 
a point of law to the aforesaid Susan Emily Barker, when 
the aforesaid Susan Emily Barker tore the book from the 
hand of the aforesaid Alfred Barker. Now, the aforesaid 
Alfred Barker hereby declares that in the year of 1864 he 
was seized with a visitation of scarlet fever, and when the 
said scarlet fever left the aforesaid Alfred Barker the 
aforesaid Alfred Barker was left a cripple in the right leg, 
the said right leg being left two and a-half inches smaller 
than the other leg. It is therefore clear that the said 
Alfred Barker, being a cripple, could not have hurt the 
aforesaid Susan Emily Barker, and it was only through an 
accidental push that one of the parties was hurt." — Mr. 
Horace Smith : " Every Man's Own Lawyer " will tell you 
that if you commit an assault you must be bound over to 
keep the peace. I shall bind you over in the sum of £10 
to keep the peace for six months. — Law Journal, 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Winnipeg, Tuesday, Feb. 6th, 1894. 

Present — Mr. I. Campbell, Q. C, President ; Mr. Per- 
due, Treasurer ; Mr. Haggart, Q.C.; Mr. Macdonald, Q, C; 
Mr. J. Martin. 

The President took the chair. The minutes of the last 
meeting were read and confirmed. 

Letter read from Mr. Cooper, dated 11th Dec, 1893, 
with regard to the law reports at Portage la Prairie. 
Ordered that the Secretary write him that, unless a suit- 
able room be obtained and the rent due be paid within a 
month the Society will remove the books. Letter read 
from Judge Cumberland, dated 27th January, 1894, en- 
closing a request signed by members of the Bar at Brandon, 
that the law reports be removed from the Court House to 
Judge's Chambers on Rosser Avenue, the members sign- 
ing agreeing to pay the diflference in the insurance. 

Ordered, that upon the members of the Bar at Brandon 
requesting the removal of the books, and undertaking that 
they will pay the rent of the room and save the Society 
harmless, the books can be removed. 

Report presented from the Discipline Committee, that 
in the case of Pearson of Gladstone, who had been appoint- 
ed a conveyancer, the certificate was granted by a judge 
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of a district other than that in which the party lived and 
the appointment seemed regular. Mr. Martin confirmed 
this. 

Report presented from the Examing Committee, dated 
24th Janaary, 1894. Ordered that same be adopted : 
That W. W. Coleman and W. T. Shipley be admitted as 
students at law and articled clerks ; that G. F. Bradley 
and T. L. Metcalfe be called to the Bar. 

Report from the Examiners, dated 8rd Feb., 1894, 
received and read. Ordered Ihat same be adopted : that 
H. Ormond be allowed the Primary examination and that 
he be admitted as a student at law and articled clerk. 

That J. Singer, (without an oral) Polk and M. B. 
Jackson be allowed the first intermediate examination. 

That J. O. Hickman be allowed the second intermedi- 
ate examination. 

That F. C. Elliott be allowed the attorney examination. 

That T. L. Metcalfe be admitted as an attorney on his 
proving service up to 6th Feb., 1894. 

That W. A. Eraser be admitted as an attorney. 

Report presented from the auditors, dated 16th Jan., 
1894, that they had examined the books and accounts of 
the Treasurer for the year 1893 and found the same cor- 
rect. Ordered that the same be adopted. 

The Treasurer reported that several members of the 
Society were in arrears for their fees for two years. 

Ordered that the following accounts be paid : I. Pit- 
blado, $37.50 ; A. Whealler, $37.60 ; Western Law TimeSy 
$10 ; Mclntyre Bros., $16.50 ; T. W. Taylor, $10.45 ; and 
Stevens & Sons, £1 68. 9d. 
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Ordered that the Librarian procure from Messrs. Hart 
k Macpherson, a copy of the Century Dictionary for |78 
and a second copy of Bobinson df Joseph's digest, 1880-90. 

Petition presented from J. C. Saul, dated 8rd Feb., 
1894, that he might be permitted to take his call and 
attorney examinations as of Easter term, 1894. Ordered 
that same be granted. 

Ordered that Mr. Howell, Q. C, be instructed to ex- 
amine the proofs produced by John Boultbee that he has 
satisfied all claims for monies of clients appropriated by him, 
and if Mr. Howell is satisfied that Boultbee has discharged 
these claims, he should not oppose the application for re- 
instatement of Boultbee on payment of fees in arrears as 
Barrister, but if he is not satisfied that the above claims 
have been discharged, the application be opposed. 
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REMOVAL or COUNTY JUDGES TO HIGHER COURTS. 

The recent advancement of Judge Landry, of New 
Brunswick, from a county court of that province to its 
supreme court has attracted attention in England, The 
Globe remarking that ^^ Canada has set England a good 
example." However much the position may be depre- 
cated, it is none the less a fact that according to the lex 
nan scripta the rule " Once a county judge, always a county 
judge," prevails. 

It would be difficult to adduce any argument in favour 
of such a rule, and though the Canada Law Journal is 
probably right in saying that no positive rule exists on the 
point in Canada, nevertheless that is the view which has 
been hitherto entertained. The Globe says that ^' it is a 
" new departure in the judicial affairs of the colony, and 
'* might advantageously be introduced here. If a county 
^* court judgeship were regarded as a possible stepping- 
" stone to the supreme court, many more lawyers of proved 
" capacity would be willing to accept the position." 
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We heartily agree with this view of the case. It would 
be an incentive to the county court judges to so demean 
themselves as to justify their selection for the higher office. 
There are not a few county court judges in Canada who 
ought to be on the higher bench, and not a few on the 
higher who ought to be off. 

"BEYOND THE SCOPE OF HIS AUTHORITY." 

Not long ago courts generally seemed to be only too 
willing to extend the doctrine relieving a master from all 
tortious acts of his servant, done beyond the scope of his 
authority. The doctrine was carried to an extreme, and 
it really looked as though any corporation could put a 
bludgeoneering hulking ruffian in a position of trust and if 
he chose to kick or club any one half to death the master 
was not liable, practically because the servant was not 
told to do it. 

The idea appeared to be that if you went into a street 
car and the conductor differed with you as to the annexa- 
tion of Hawaii he could throw you out of the window with 
impunity ; or if you went into a Pullman car and the nig- 
ger porter didn't happen to " like your face," he could pro- 
ceed to chop you up with his razor or kick you off the 
platform without even going through the formality of 
stopping the train. 

These propositions of law do not seem to be quite sound. 

United States courts have been restricting the theory 
and in the recent case of Fitzsimmons v Milwaukee L. S. 
dk W. Ry.y 57 N. W. Rep., it was held that even though 
an engine driver violates an express rule of the company 
by running his engine without orders from the train des- 
patcher the company will be liable to a passenger for in- 
jury caused by such misconduct. There is another late 
ease where a theatre manager was held responsible for the 
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acts of hifl "bouncer/* Dixon v. Waldrow^ 86 N. E. B. 1 ; 
and see also Ritchie y. Waller^ 28 Atlan. Rep., on the 
same line. 

THE HONOURABLE (7) MR. JUSTICE PALMER AGAIN. 

Some little while ago we had occasion to refer to the 
" goings on " of this worthy who has so long disgraced the 
Supreme Court Bench of New Brunswick. Charges of 
bribery and corruption have been boldly preferred against 
him by the Montreal Herald and other reputable journals 
but he has not seen fit to answer them. It is an open 
secret that he was about to be impeached at the present 
Parliament so he solved the difficulty by resigning his posi- 
tion about the first of this month. To appreciate the 
straits to which he was driven it is only necessary to note 
the fact that had he held on till May he would have been 
entitled to his super-annuation allowance after fifteen years 
service, and not depend upon the grace of the Government 
for same. 

Though he cannot now be impeached as a judge, this is 
no reason why he should not be prosecuted like any other 
citizen. By his resignation he has practically admitted 
his guilt and by all accounts he should not be at large but 
in that jail where he has sent many unfortunates far better 
than himself. 

We are tired of hearing eulogies about the bench of 
Canada ; it is, no doubt, a good bench taken as a whole, 
but it is not exclusively occupied by men of the same up- 
rightness as Aristides. Of late years there have been far 
too many scandals and in the eyes of the people. It is scar- 
cely held in as high an estimation as it was not long ago. 
This is unjust towards the many upright men who adorn 
it and for their sake an example ought to be made of 
that most detestable creature ^^ an unjust judge," It Iq 
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said that three judges will be impeached at this seesion of 
Parliament. We shall see. 

IMPROPER APPOINTMENTS. 

To soothe the injured feelings of the farmers at the late 
session of the House, a commission sat on lawyers' costs. 

They investigated lawyers' costs in the Territories, in 
Ontario and in our own Province. There was no limit to 
the investigation. 

Finally they investigated a few county court matters. 
Here for exhorbitant charges of bailiffs they blamed the 
legal profession with a zeal commendable in a Falstaff. 
They finally had an act passed practically abolishing law- 
yer's fees in the county courts. They left bailiff's fees 
alone, and indeed made no change worthy of note. 

Under the much maligned term "lawyer," the amateur 
granger legislator classes, conveyancers, bailiffs, notaries 
public, and others of that ilk. For the exactions of these 
gentry the commercial lawyer is blamed, who perhaps has 
nothing to do with the cases where the abuse has taken 
place. 

Thanks to H. M. Howell, Q. C, to W. E. Perdue, Esq., 
and to Isaac Campbell, The Honourable the Attorney-Gen- 
eral, and The Honourable J. D. Cameron and others, the 
committee brought in a report exonerating the legal pro- 
fession strictly so called from the stigma sought to be cast 
upon them. 

Lately, however, one of the most zealous of these 
farmers' advocates has been himself appointed a convey- 
ancer, *and another friend of his likewise a conveyancer 
and notary public. 

Both these appointments are a gross injustice to a well- 
known member of the bar at Gretna, whose character and 
ability is very favourably known, and who most justly 
complained. 



1^^- DB PRiBSBNTI. 27 

The benchers protested against the appointment, but 
without ayail. 

We feel that the bar owes to itself an effort to be made 
to prevent these appointments on the sole ground that the 
men appointed are not competent, and that these additions 
are simply made to the ranks of a class which are already 
deyouring the wealth of the farmer and destroying him 
with litigation over trivial matters. 

There is one thing : If the benchers were not strong 
enough with the members of the government supporting 
them, they should have called a meeting of the bar and 
got a united protest. The government would have been, 
we feel confident, only too glad of this support. 

It is about time that the country demagogue on either 
side of politics should be taught that the farmer is not a 
fool to be caught by a tirade against lawyers and all things 
legal, and that lawyers have borne in silence his ignorant 
onslaughts already long enough. 

UNHEALTHY CONDITION OFTHE FOUR COURTS, DUBLIN. 

Many of our readers, doubtless, are familiar with that 
very imposing pile of buildings, the Four Courts, Dublin, 
which about the beginning of this century was considered 
to be the finest temple of justice in Europe, which honour 
is now held by the new Palais de Justice at Brussels. One 
of the chief attractions of the Four Courts is the library 
where the lawyers " do congregate," and it was not with- 
out a feeling of surprise that we read in a late number of 
The Irish Law Times that the sanitary arrangements were 
truly deplorable. It appears that while by law in an 
ordinary factory or workshop there must be 400 cubic feet 
of space for every person employed in a room when work 
is carried on with artificial light, yet in the library the Bar 
of Ireland constantly work with 190 feet only to each 
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person. The basement vaults are at best ^^ fetid and stag- 
nant places," yet largely supply the air for the rooms above 
owing to defective tubing. There is practically no venti- 
lation in the lavatories, and a '^ smoke test " produced the 
most alarming results. It is to be hoped the librarian has 
insured his life and bought a lot in a convenient graveyard. 

Since this note was written our attention was called by 
one of the judges to the extraordinary condition of the 
offices at present in use by all the important officials in our 
own courts. His Honor Judge Walker was driven out of 
his private chamber on the 19th inst., and every official 
was actually for the time being prevented from work. 

The sanitary condition of the offices was of the very 
worst character from sewer gas. We hope that the gov- 
ernment will remedy the matter at once and not imperO 
the lives of its officials. 

LAWYERS' CLERKS IN FICTION. 

Mr. Spray, hon. treasurer of the United Law Clerks' 
Society, says the Daily NewSy has made diligent search in 
the novels of Scott and Thackeray, but has not found, 
among all their personages, a single example of a lawyer's 
clerk. And he has been led to doubt whether any writer 
of note before Dickens has repaired the omission. Dickens, 
however, has made ample amends. He knew lawyers' 
clerks well, and has presented us, so Mr. Spray finds, with 
no fewer than sixteen of them, all with different character- 
istics, not to speak of others casually alluded to. Mr. 
Swiveller, who does not remembei- ? And John Wemmick, 
and Lowten, and Mr. Quppy, and Uriah Heep ? In one 
respect, Mr. Spray, whose amusing address is published 
by Messrs. Cox and Sons, of Chancery-lane, is afraid that 
lawyers' clerks have made no progress since Charles 
Dickens's days — ^that is, in the matter of remuneration. 
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The spread of education and the higher standard of educa- 
tion attained by the people of this country, keep, we are 
told, the market overstocked with the material out of 
which lawyers' clerks may be formed. The lad whose 
parents cannot afford to apprentice him when he leaves 
school, now competes with the class whose parents (fool- 
ishly, as Mr. Spray thinks) are too proud to put their sons 
to a trade. And so to-day it requires greater effort, and a 
higher intelligence than ever before, for a clerk to obtain 
a post in a lawyer's office. — Law Journal. 
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THE LAW SOCIETY OF MANITOBA. 



CONVOCATION. 



Winnipeg, Friday, March 9th, 1894. 

Present — Mr. I. Campbell, Q. C, Preaident ; Mr. Per- 
due, Treasurer ; Mr. Cameron, Secretary ; Mr. Macdonald, 
Q.C., Mr. Haggart, Q.C., Mr. Bichards. 

The President took the chair. 

Ordered, that Mr. W. A. Taylor be appointed reporter, 
he to prepare copy for printer, to attend to the printing 
and proof-reading, to verify citations, to attend the Judges 
when necessary, to secure and prepare statements of cases 
and arguments, to furnish proof to the Editor for prepara- 
tion of head notes and revision of statements of cases, to 
prepare digest and index of cases, notes for The Western 
Law Times to be furnished and included in reporter's duties 
as above. Salary |300 per annum. 

The appointment to be for one year and thereafter until 
the Society makes a new appointment. 

A notice to be forthwith posted on the library door 
for two weeks for applications for position of Editor. 

The Editor shall select the cases for reporting, shall 
prepare head notes, revise statements of cases, and revise 
digest and index. He shall have general supervision of the 
Reports, salary to be |400 per annum. The appointment 
to be for one year and thereafter until the Society makes a 
new appointment. 



iflM. Rxviswa. 81 



REVIEWS. 



Thx School Law of Ohtario : — Comprising the Edacation Depart- 
ment Act, 1891 ; The Public Schools Act, 1891 ; The Act Respecting 
Trosney and Compalsory School Attendance ; The High Schools Act, 
1891 ; and the Amending Acts of 1892 and 1893 ; with notes of cases bear- 
ing thereon, the regulations of the Educational Department, Forms, etc., 
by William Barclay McMurrich, M.A., one of Her Mi^'esty's Counsel, 
and Henry Newbolt Roberts, of Oqgoode Hall, barrister-at-law. Toronto : 
The Goodwin Law Book and Publishing Company, (Ltd.)} cloth 8 vo., 
1894. 

As the authors very truly remark in their preface, 
*^ there are but few persons who are not interested more 
or lesfi in the law relating to the school system of the 
Province of Ontario," and though presumably these 
remarks were intended to apply to the people of that 
Province, yet in fact they may be given a larger scope for 
80 many school systems in other Canadian provinces are 
practically founded on that of Ontario, that the work 
ought to appeal to a very wide class of readers indeed. 

The title of the volume gives sufficient indication as to 
its contents, and it only remains for us to say that the 
work of annotating appears to be well and carefully done. 
In short, this publication appears to belong to that rare 
class which justifies its existence by its production. The 
typography is exceptionally good ; and the binding neat. 



Stats Librabt Bulletin, Legislation No. 4 ; Comparative Sommary 
and Index of State Legislation in 1893. 

This Bulletin of comparative Legislation in all the 
States of the Union for 1898, is issued at Albany, by the 
University of the State of Kew York. It contains an 
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extraordinary amount of information and is a gnide to the 
new legislation of the various states, saving local and 
private acts. For the law maker its value can scarcely be 
over-estimated, for he can by its aid be immediately 
informed as to the progress of legislation all over the 
United States. 

Car Trubtb in the United States : A brief statement of the law of 
contracts of conditional sale of rolling stock to railroads ; by Gherardi 
Davis and G. Morgan Browne, jr., of the New York Bar. 

This is a very valuable addition to legal literature 
upon the law of conditional sales. It is modestly called a 
^ pamphlet,' but is more than that. It is a complete trea- 
tise upon the law relating to Car Trusts as applied in the 
United States. Dealing as one company is stated to have 
done with $46,000,000 of personal property, the import- 
ance of the subject is at once apparent. We can only say 
that it is a very valuable treatise upon a very valuable 
subject. 
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DE PR>€SENTI. 



A SCENE IN COURT. 

Our judges command the respect of the Bar, not so 
much by virtue of the fact that a certain amount is due to 
the dignity of their position, as by their ability, courteous 
conduct and painstaking efforts in the discharge of their 
duty. Among these judges there is one who, if he were 
on another Bench, would there also be distinguished for his 
Qprightness, courteousness, considerateness, carefulness, 
and in all the attributes that go to make an upright judge. 
His career is a remarkably creditable one to himself for 
well-known reasons. He may err in law, but he is consid- 
ered a remarkable judge of facts. As he is not the only 
judge for whom Courts of Appeal are established, we pre- 
sume that it cannot be said that he alone is prejudiced in 
his administration of justice, if he errs in the construction 
of a statute or in the application of a rule of law. But such 
seemed to be the impression of a leader of the Bar and 
Buch indeed were the gist of certain comments made by him 
openly in Court upon certain rulings of the learned judge. 
The comments were of such a nature and in such language 
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that they reflected no credit upon the leader in qaestion or 
upon the Bar of Manitoba in general, of which he happen- 
ed to be a member. The learned judge shewed moderation 
in dealing with him £ar beyond what he should have done 
in justice to himself and the Bar from which he came, and 
to the Court of which he is a member. He may have 
erred, in fact, did err through too much kindness of hearty 
but we express we think the unanimous opinion of the Bar 
when we say that never again must a judge allow such an 
exhibition to take place without properly punishing the 
offender. It is a matter of deep regret that the gentleman 
in question should have so far forgotten himself as to act 
as he did under the circumstances, and he owes an apology 
to the Court. We are much mistaken if he has not al- 
ready made one. 



MUNICIPAL NON-FEASANCE. 

A case which was decided in 1887 and which was 
considered to be bad law, by one leader of the bar at 
least, has, or rather the principle at stake in it, received 
confirmation at the hands of the Judicial Committee of 
the Privy Council. We refer to Wallia v. Municipality of 
AssiniboiUy 4 M. B. 89. It was there decided that a 
municipality is not, by the common law, answerable in dam- 
ages occasioned by non-feasance, and in the case in question, 
by neglect to repair a highway and bridge. A Kova Scotia 
case. Municipality of Pictou v Geldert, [98] App. Ca. 624, 
arose on practically the same question and their Lordships 
held, we quote from the head note, that '^ public corpora- 
tions to which an obligation to keep public roads and 
bridges in repair has been transferred, are not liable to an 
action in respect of mere non-feasance, unless the legislature 
has shown an intention to impose such liability upon them." 



^*^- DB PRA8BNTI. 86 

LAND TRANSFER REFORM IN THE UNITED STATES. 

A writer in the Ameriean Law Beview has an article 
on Land Transfer reform, in which he advocates the intro- 
duction of the Torrens' systeni into the United States. He 
^yes a number of iUnstrations of the working of the 
system but would not appear to be too accurate in his 
remarks. He says, for instance, that the system has been 
in force in British Columbia since 1870. It is not in force 
there now, the system in vogue in that province lacking 
the essential element of Torren's idea, a guaranteed title. 
He overlooked also the Northwest Territories in his 
enumeration of places where it is in force. 



JOBBERY ON THE UNITED STATES SUPREME COURT. 

There appears to be little doubt that the rejection of 
Messrs. Homblower and Peckham, the nominees of the 
President for the Supreme Court of the United States, by 
the Senate, was a shameless exhibit of party spite. The 
former of these gentlemen was rejected nominally because 
of his juvenility, he being but forty years of age. This 
objection did not apply to the second who was put forward 
by the President on the rejection of the first. But it 
appears that Mr. Peckham was not pleasing to Senator 
Hill for the reason that Mr. Peckham had in the exercise 
of his duty as a member of a special committee of the 
Bar Association of New York, been one of those who 
were forced to find guilty of malfeasance in office, one 
Judge Maynard, of the New York Court of Appeals, a 
creature of Senator Hill and his creature Senator Murphy. 
It is true that the lawyer did his duty, but then he offend- 
ed Senator Hill; and duty and the Senator are at war 
in this vale of tears, and the victory has been, as usual, 
to the strong. 
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HISTORY REPEATS ITSELF. 

Four years ago we reprinted, from Notes and Queries^ 
a rhyming will of one John Hedges, 1787. We thought 
it well worthy of reproduction at the time but do not re- 
member that any of our contemporaries thought so, at 
least they did not follow our example. But after long 
years we have got our reward. The Albany Law Journal^ 
with characteristic enterprise, has got hold of it, vide its 
issue for April 7 ; and so has the Briefs the latest addition 
to the English legal press, noticed elsewhere. 

But, to be just to the Albany Law Journal, it has a 
very good story in a recent issue. It appears that a belled 
cow was killed by a train and the owner brought suit 
against the company. The engine driver proved that he 
blew his whistle loudly and tried to frighten the cow off 
the track. But the farmer proved that the cow rang her 
bell and tried to frighten the engine off the track, and so 
so he got a verdict. Next ! 



THE GREAT LAKES AS HIGH SEAS. 

Canada, as joint owner of the great lakes, is much in- 
terested in the decision of the Supreme Court of the 
United States last November — United States v. Sogers — ^to 
the effect that they are high seas within the meaning of the 
17. S. Eev. Statutes, Sec. 5549. Messrs. Justices Gray 
and Brown dissented from this finding and the legal press, 
notably the American Law Review in a forcible note, seems 
to think the judgment erroneous ; indeed this journal says 
it is an " unfaithful and ridiculous " interpretation of the 
statute. We should like to see the question up before our 
courts, we have an idea that this ruling would not hold 
" water," not to speak of "seas." The Oreen Bag (by the 
way, what an utterly hideous cover this publication re- 
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joicee in, a caricature of a green bag displayed on the 
outside) thinks that Brown, J., hit the nail on the head 
"iNrhen he said that " the underlying error of the opinion of 
the court appears to me to consist in a total ignoring of 
the last qualification " of the statute, namely ^^ and out 
of the jurisdiction of any particular state '' as the lakes 
are " within the local jurisdiction of the states bordering 
on them." 



COUNTY COURT CHANGES. 

It has been arranged that His Honour Judge Prud'- 
homme will take the southern part of the Eastern Judicial 
District, at present in the jurisdiction of His Honour Judge 
^Walker. This will enable the latter to give his attention 
during the coming six months to Winnipeg and local 
canses, as well as to his duties as revising officer. 

We feel that those members of the Bar who have not 
met His Honour Judge Prud'homme will esteem him as 
highly for his careful and courteous attention to his duties, 
as he is esteemed in Winnipeg. 



EQUITABLE MORTGAGES IN THE NORTH-WEST. 

The point taken upon appeal by C. C. MacOaul, Q.C., 
in re Moloney^ reported elsewhere in this number, raises a 
most important question in our Land Titles System. It is, 
i^e believe, the first step towards the gradual recognition 
of this class of securities, although our own courts seem in- 
clined to hold that such a decision would not apply in 
Manitoba, yet we cannot regard the matter as settled, and 
think that the decision in question is the first of many to 
that effect. 

We may say that we have been informed by a member 
of the Bar, that Mr. Justice Wetmore has decided that a 
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vendee of chattels personal in the case of property recoitly 
brought firom the U. 8. should enquire as to what chattel 
mortgages are in existence in the abode of the vendor. 

This follows some Ontario decisions, which caused the 
legislature there to amend The Chattel Mortgage Act, 
compelling registration in the new abode. 

The decision is far reaching and is of interest in Mani- 
toba. 



TELEPHONE COMMUNICATIONS. 

In a well-considered judgment in Murphy v. Jack^ et al, 
the New York Supreme Court has held valid a writ of 
attachment issued on instructions given to an attorney by 
the plaintiff over a long-distance telephone between New 
York and Boston. The ground was non-residence, and it 
did not appear that the appellant knew the plaintiff's voice 
or recognised it. The affidavit so made stated that the 
attorney made it on information derived from the telephone 
communication with the plaintiff. 

The New York Law Journal^ March 26, 1894, says : 

There have been several cases in different States touching the ad- 
miflsibility in evidence of declarations made through the telephone. Al- 
most uniformly such evidence has been held competent; indeed, where 
there is identification of the voice of 'the person making the declarations 
we cannot see how any plausible aigoment can be made against them on 
the score of the manner of communication. See, in our own state, People 
V. Wardy 8 N. Y. Crim. R., 483 ; and see also MiMOuri, <(:c., Ry, Co, v. 
Heidenheimer, 82 Tex., 195 ; SuUivan v. KuydendaM, 82 Ky., 483 ; (hkamp 
V. Gadsden (Neb), 52 N. W. R., 718 ; Rice on Evidence, sec, 222. The 
following two cases, also involving the admissibility of evidence, may 
have by analogy some bearing on the present decision in Murphy v. JadL 

In Wolfe V. The Missouri Pac, Ry. Co., 97 Mo., 473, the court, per 
Dillon, J,, said : '* When a person places himself in connection with the 
telephone system, through an instrument in his office, he thereby invites 
communication in relation to his business through .that channel. Con- 
versations so held are as admissable in evidence as personal interviews by 
a customer with an unknown clerk in charge of an ordinary shop would 
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be, in lelfttion to the biudneaB there carried on. The itud that the yoioe 
aX the telephone was not identified does not render the conversation in- 
ft^imiSBible." 

In Globe Printing Co. v. Stahif 23 Mo. App., 451, it appeared that the 
^witness did not know whose voice it was at the other end of the tele- 
phone. He did not know the defendant's voice and did not know the 
defendant, but he asked if it was the defendant, and the answer was 
*' Yes." The evidence was, in a well-considered opinion, held admissible. 



THE NEW INSOLVENCY ACT. 

After a perusal of the bill before the Senate, a careful 
comparison of the so-called Torrey bill in the U, 8. and 
the English Bankruptcy Act, we cannot but commend the 
main provisions of the act in question. 

Its administration will be simple and we venture to 
think easy in execution. 

We do think, however, that the act must recognise the 
effective provisions of our act relating to voluntary assign- 
ments. It seems to us if the clauses of our act were made 
part of the bill, in nine cases out of ten no application to 
the courts would be necessary to compel a transfer of the 
estate. Then again, we from an experience gained from 
being interested in some way in almost every local fietilure for 
the last three years, most distinctly oppose multitudinous 
assignees or receivers or liquidators. 

The assignee or receiver should have his office where 
the creditors are ; not where the debtor resides. 

In every mercantile failure the unsecured creditors, the 
Tvholesale men, are resident either in Montreal, Toronto 
and Winnipeg ; mainly in &ilures in this northwestern 
countiy in Winnipeg. The creditors resident at the debt- 
ors place of business are nominal and we think it a gross 
mistake to allow the estate to be managed elsewhere than 
where the bulk of the creditors are resident. The only 
two cases in which that has been done, or in which an 
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estate was voluntarily assigned to a non-resident or local 
assignee have been most unsatisfactoiy to the persons most 
interested, the creditors who indeed have after a period of 
almost two years have no account yet. 

We venture to think that the recommendations of the 
Winnipeg Board of Trade must have some weight and 
while we want more protection in Manitoba to the debtor 
than to the creditor than in the past, yet the circumstances 
of the country demand that those recommendations are 
considered by the Government. 

The new act does not do that in that one particular. 

We think the act is creditable to the draftsman and to 
the Government, and sincerely trust that this effort to give 
the debtor class some rights, after many years of neglect, 
will be successful. 

Further, the Government must expect the opposition of 
organized bodies such as boards of trade, but we hope that 
they will stand firm and where a poor country merchant 
transfers all his estate honestly and fairly to his creditors, 
but owing to a large quantity of uncoUectable book 
accounts his estate does not turn out well, he will get a 
discharge. 

Our western country is occupied by young men whose 
industry must not be cngnped by old liabilities and who 
are compelled to act fraudulently and place property in 
their wife's name in order that their children may not eat 
the bread of paupers. 

The change will be a premium on industry. 
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FLOTSAM AND JETSAM. 



ON THE DESTRUCTION OF STATUTES.* 

Judicis est jus dicere^ non jus dare. 

The rnle for judges was, in ancieDt time, 
(And nowadays I trow 'tis not more loose — 
For good rules alter not with years or use) 
To state, not make the law. The law's sublime. 

The common law's sublime ; the statute law— 
Lex scripta — one would think were still more free 
From courtly moulding and authority : 
" Supremest wisdom" should be heard with awe. 

But she, alas! — Lex scripta — ^hath not years 
To give her dignity, nor stately tread ; 
Nor venerable old nor hoary head 
To save her from humility and tears. 

Lo ! hopeful from the Halls some summer day, 
Fair, freshly garmented she issues forth. 
In print, not silk — ^meekness befitting worth — 
And on her task intent she takes her way. 

But no one now believes her as of yore ; 
Her beneficiaries even with doubting grace 
Receive her words ; and with much shame of face 
Her old-time friends, the men of legal yore. 

The cheery and warmhearted lawyers, slow 
Their kindling welcome till some court decree 
What her complexion and her nature be. 
And whether she be what she seems or no ; 

And what's imputable to Parliament ; 
Whether a plain harsh law must so be read ; 
Whether they truly meant the thing they said, 
Or e'en intended to mean what they meant. 

*For an instance of such destructive construction see the judgment 
of Strong, J. in Miller v. Duggan, 21 8. C, p. 33. 
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Oh, briDg to mind, I pray, ye judges all, 
Both great and small and judges of a size, 
How in your counsel days yourseWes did prize 
Plain English and oanstruction natural ; 

How, when the court, in acts ambiguous 
Or doubtful, seeking meaning and design. 
Implied, inferred, * read in* or out— in fine. 
Used all the rules, great or exiguous: 

But when the language in itself was clear. 
No place they found for any rules to apply ; 
And, let the next amendment live or die. 
They stoutly said, " no legislation here." 

Funs Limiii. 
Morden, March, 1894. 



DIVORCE IN OKLAHOMA. 

As some of oar readers may be meditating divorce pro- 
ceedings, we recommend to them the following circalar 
which, the Albany Law Journal says, " has been recently 
received by many lawyers of New York City " : 

Pkrbt, 0. T., Match 12, 189i. 

To , Aitamey-at'LaWt New York : 

Deab Sir : Since the Legislature of the State of South Dakota changed 
the law last winter of that State, lengthening the residence reqniied 
before bringing suit for divorce from three to six months, Okkiioma 
Territory has been attracting attention as a divorce centre. 

For the information of the general public and the profession in other 
States, 1 have concluded to issue this circular letter, containing briefly 
the important features of the Divorce Law of this Territory. 

The statutes of Oklahoma Territory require ninety days' preyioos 
residence before commencement of action, as in South Dakota before the 
change of law. Divorces in this Territory may be granted fxxt any of the 
following causes : 

1. When either of the parties had a former husband and wife living 
at the time of the subsequent marriage. 

2. Abandonment for one year. 

3. Adultery. 

4. Impotency. 

5. When the wife at the time was pregnant by another than her 
husband. 
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6. Extreme craelty. 

7. Fraudulent contract. 

8. Habitual drunkennesB. 

9. Gross neglect of duty. 

10. The conviction of a felony and imprisonment in the penitentiary 
therefor Bobsequent to marriage. 

The ninth ground, " Gross n^lect of duty," covers a wide field. Ser- 
vice upon a non-resident defendant may be made personally or by publi- 
cation. There is no statute requiring oonoborative proof, as in South 
Dakota, and there is the following provision : " When the parties appear 
to be in equal wrong the court may, in its discretion, reftise to grant a 
divorce," from which it may be izLferred that the court could grant a 
divorce where the parties were both at fault. 

Oklahoma has a beautiful climate, and Perry is the largest and most 
enterprising town in the Territory. Should you have clients wishing 
relief in this respect, I should be pleased to correspond with you or them 
on the subject. 

Very sincerely yours, etc. 
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THE LAW SOCIETY OF MANITOBA. 



CONVOCATION. 



WiNNiPBe, Friday, March 80, 1894. 

Present — Mr. Campbell, Q.C., President : Mr. Perdue, 
Treasurer; Mr. Cameron, Secretary; Mr. Aikins, Q.C., 
Mr. Archibald, Mr. Haggart, Q. C, Mr. Richards, Mr. 
Macdonald, Q.C. 

The President took the chair. 

Ordered, that the following accounts be paid : — R D. 
Richardson, $6.80 ; T. W. Taylor, $15.90 ; Archibald & 
Howell, $10 ; Mclntyre Bros., $10. 

Ordered, that Mr. George Patterson be appointed Editor 
of the Law Reports, on the terms of the resolution of 9 
March, 1894. 
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REVIEWS. 



Thx Brief : A legal Beview of Reviews, London. 

This bright journal is the most recent edition to our 
exchange list. It began with the new year, but we have 
received only the January and March issues, we would like 
the intervening one. The former contains a good portrait 
of Lord Halsbury, the latter of Sir Andrew Clarke. The 
Brief is smartly written and has a just grievance against a 
morose review of the Law Times which ought to know 
better. It is not fair for an old cock to bully a promising 
fiedgling. May we suggest to our contemporary that its 
somewhat skimped appearance would be much approved 
if it were a little more generous with its paper — in other 
words, wider margins. It is also not de rigeur to have ad- 
vertisements mixed up with reading. We hope the Brief 
has come to stay, if it is conducted in the future as it is 
now it will find a welcome place on our table. 

Thk Criminal Code of Canada and the Canada Evidence Act, 
1S93, with an extra appendix containing the Extradition Act, the Extra- 
dition Convention with the United States, the Fugitive Offenden Act and 
the Hoofle of CommonB Debates on the Code, and an Analytical Index by 
James Crankshaw, B.C. L., Barrister, Montreal : Montreal, Whiteford & 
Theoret, 8vo, 1894. 

This ia, neceBsarily, a portly volume of 1,000 — ^Ivxxxiii 
pages, containing primarily the Criminal Code reprinted in 
exienso with notes, cross-references, and illustrations 
appended to each section of the code, or to such as them as 
may be necessary for purposes of elucidation. This method 
of treatment is, of course, not original ; it has already been 
done in Hon. Mr. Justice Taschereau's work on the same 
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subject. The question as to which is the better work will 
arise in the mind of the practitioner, and be solved only 
by actual practice, as occasion to use the works arises. Of 
course Mr. Orankshaw's book has the great advantage of 
being the latest one on the subject and so contains recent 
cases and much more matter than its predecessor. It was 
a very happy idea, that of giving the Commons' debates on 
the code, and also the other appendices. The index seems 
to be ample. 

The very nature of the subject forbids an exhaustive 
review, but it is safe to say that the author has produced 
a work which ought to be on the shelves of every profes- 
sional man in Canada who wishes to be ^^ up to date" in 
criminal law. 



THE 

WESTERN LAW TIMES 

OF CANADA 



*'H^e urill seU to no man, we tvill deny no man, or defer right nor justice.** 

^Magna Charta. 



Vol. V. MAY, 1894. No. 6. 



DE PR/ESENTI. 



MORTALITY IN THE ENGLISH BENCH. 

It is remarkable how often a visitation of any kind be- 
comes an epidemic, even amongst a small class. An in- 
stance of this may be found in the deaths of three of 
England's greatest judges within a few weeks. First Sir 
James Fitz-James Stephen, then Lord Hannen, and lastly 
Lord Bowen. And now it looks as though Lord Coleridge 
was nearing the end of his life, if latest reports are to be 
trusted. We have nothing to add to what has been written 
on Lords Bowen and Hannen, except that, in regard to the 
former, he is another illustration of the fact that skill in 
letters often goes hand in hand with skill in law ; but as to 
Sir James Stephen, there is an element of sadness in the 
closing of a life which, for some cause hard to explain, 
scarcely came up to the expectations formed in early days. 
Had the opportunity only offered for him to take the chair 
of a council of international codification of law, he would 
have loft behind him a monument for all time. ^ 

♦Surely the Albany Law Journal knows better than to refer to Lords 
Bowen and Hannen as Sir James Hannen and Sir Charles Bowen (see 
iaeae of May 6, pages 307 and 
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PRESENTATION OF PATENTS. 

Mr. J. H. Munson presented his patent dated Decem- 
ber 26, 1893, as one of Her Majesty^s counsel, to the court 
on May 16. Some five years ago ante vol. I., p. 88, we 
referred to this gentleman as one '^who is entitled to a silk 
gown if any one of the late appointees is." Unfortunately 
his acceptance now is more of an honor to the patent, than 
the patent is to him. 



THE LAW REPORTS. 

The change in the manner of writing the head notes 
and deleting facts from the note and simply making it 
call attention to the point of law gives as much prominence 
to the change in editorship of the Manitoba Reports as 
anything else can. 

So far we can only congratulate the Benchers upon the 
appointment of Mr. George Patterson as editor. The re- 
ports now bear more resemblance to the days of Mr. Ewart 
than any subsequent editor. K the new editor will only 
cut down irrelevant argument of counsel and also facts and 
give reports of the law simply he will merit the praise of 
the profession still more. 

THE ROYAL COMMISSION ON BRITISH COLUMBIA. 

Eoyal commissions savor of the political rather than 
the legal, but the one that sat recently in Victoria was of 
more than usual interest to the bar, for the party most con- 
cerned, the Premier of the province, is also attorney-general. 
The government had, with the object of opening up the 
rich Kootenay mining country, guaranteed not only the 
interest but the principal due on the bonds of the Nakusp 
t Slocan Railway Company to the extent of $17,500 a 
mile. The opposition and the independent press said that 
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thia guarantee was bo opposed to the principlea of political 
economy and so liberal that it smacked of corruption, for 
it was nothing short of building a road with the people's 
money and making a present of it to the railway company. 
The attorney-general, Mr. Theodore Davie, demanded an 
inquiry and a commission issued directed to the chief 
justice, Sir Matthew Begbie, and Hon. Mr. Justice Bur- 
bidge, of the Exchequer Court. The hearing occupied 
several days, but it was a hearing only in name, for the 
opposition refused to appear in the matter, as they alleged 
the charges were framed to suit those to be tried under 
them. However that may be, the ministers went into the 
witness box and satisfied the commissioners that there had 
been nothing corrupt. 

In the report, it was found that no improper conduct 
had been shown to exist, and that the arrangement made 
was a better arrangement than the one first proposed, but 
the commissioners did not go so far as to say that the 
existing arrangement was good. 

The chief interest which attaches to the commission is 
that probably it will be the last time the Chief Justice will 
occupy a seat on the bench of British Columbia, for his 
health is now in a condition which may be styled alarming 
— the pallor of his face in court was such as to cause great 
anxiety to his friends. 

STATE LIQUOR SELLING UNCONSTITUTIONAL. 

Monopolies are as objectionable to courts to-day as they 
ever were, and so the Supreme Court of South Carolina has 
decided that the Dispensary Law of that state under which 
it has been exercising a monopoly of the liquor traffic is 
unconstitutional. The modus operandi was that a com- 
missioner was appointed under the act who purchased all 
the liquor, giving preference to that manufactured in the 
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state, and furnished the same in sealed packages to certain 
officers known as " county dispensers," who sold by pack- 
age only, the purchaser not being allowed to open it on the 
premises. It was held jSrst that this was not a law pro- 
hibiting the sale of intoxicating liquors, but one encourag- 
ing it to an unlimited extent, in fact it was an incentive to 
the taxpayer to •* bank up'' like a faithful servant and 
citizen of the state, in order to swell the revenue. The 
court also held that the act could not be deemed a police 
regulation. 

We are glad of the decision, not solely on the grounds 
of preventing drunkenness, but the historic side of our 
nature was shocked by the condemned act. Imagine the 
courtly governor of South Carolina saying to the dignified 
governor of North Carolina, "It's a long time between 
* sealed packages T " and think of the indignity of not 
being able to " set ^em up" properly in a gilded bar, but 
having to retire ingloriously to the gloomy shades of the 
woodshed with the "sealed package" concealed about 
your person like an anarchist's bomb ! The thing is im- 
possible. 

THE NEW LORD OF APPEAL. 

Eeferring to the appointment of Sir Charles Russell 
as a Lord of Appeal in Ordinary the Law Journal remarks 
that this once more raises the question whether the Su- 
preme advocate makes the best judge and says that there 
are instances both ways. " We know what a feeble like- 
ness Thomas Lord Erskine bore to the Hon. Thomas 
Erskine, who defended Hadfield. On the other hand 
Cockbum maintained and enhanced on the bench his repu- 
tation at the bar. We have no doubt that Sir Charles 
Russell will make a sound and strong Lord of Appeal.'* 
It would be di^cult to imagine otherwise and wo do not 
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agr«e with our contemporary in the view that he who was 
only the other day an unknown solicitor in an Irish country 
town will not have a marked influence even in a tribunal 
which includes such ^^ towers of judicial strength as Lord 
Herschell and Lord Watson." Sir Charles, whom it styles 
as "the greatest verdict getter since Erskine— with the 
possible exceptions of Scarlett and Holker-r-and the great- 
est cross-examiner of the century, with the exception of 
Sir Henry Hawkins *' (no exception here, contemporary) is 
not the sort of man to be over-shadowed by any one. 
Strangely enough not one of the four Lords of Appeal is 
an Englishman ; no less than three Lords, Morris, Mac- 
naghten and Russell are Lishmen. The recently deceased 
member, the brilliant Lord Bowen, was also of Irish ex- 
traction, of the well known Mayo family of Bowen of 
HoUymount. 



IMPRISONMENT FOR DEBT. 

Commenting on the fact that, in 1892, 117 persons had 
been committed to jail for debt in Ontario, for small debts, 
the Albany Law Journal says that this is an anomaly in 
that the large and dishonest debtor goes free but the poor 
and small one goes to jail. At first blush our contempor- 
ary argues its case well, but there is a reason for the wrong 
which we are sure it will be the first to appreciate. Debtors 
are practically not sent to jail unless they are contumacious, 
in other words the court being satisfied that, they having 
the means they refuse to pay and consequently they are 
sent to jail for contempt. TSo honest man who shows the 
court that he cannot pay, ever goes to jail. This knocks 
on the head the argument, that if he tells the truth he 
goes to jail, because if he said he was able to pay he must 
have the means to satisfy the debt, as no man, honest or 
dishonest, is such a fool as to say he had money, just to 
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enjoy the luxury of getting " behind the bars." Besides 
he would not be an honest man even if he were such a fool 
as he would be a liar, and liars are not always considered 
honest, even in these days of " The Heavenly Twins " and 
" The Yelloio Aster:' 



LORD MORRIS AT HOME. 

This capital sketch of one of the most distinguished 
lawyers and striking personalities of the day is taken from 
the World. Here might be added to it that he was at one 
time M. P. for Galway and that it was he who is reported 
to have said in Dublin Castle in answer to Lady Aber- 
deen's query as to how many Home Rulers there were in 
that hive of officialdom, " There's only yourself and the 
waiters ma'am ! " We have always doubted the truth of 
this yarn as Lady Aberdeen, during the time our Governor 
General was Lord Lieutenant must have acquired as 
a Home Ruler and a gifted and ardent one, full knowledge 
of the situation. The only thing we have against Lord 
Morris is that, in our opinion, no man who calls himself an 
Irishman can be aught but h, Home Ruler. And then 
again how would he have given, as a true Irishman, such 
an answer to one who has done more for the best interests 
of the Irish people, as all know, than any woman living. 
Comparisons are odious but would that our Queen had 
done half as much : 

If liveliness is not the prevailing idea that one connects itself ^'ith 
Lord Morris's study, or, as he describes it " laboratory," things are very 
different in the front of the house. After an experience of many long 
years of "town," both in England and the sister island, Lord Morrifl 
doubts if there are many drawingroom windows in either capital from 
which you may obtain a view of a straight mile of greenery. This, how- 
ever, is the case with Grosvenor-place, which, as everybody knows, over- 
looks the "park-like" private grounds of Buckingham Palace, and 
beyond that again the expanses of St. James's and the Green Parks. 
Another great attraction to Lord Morris, as indeed to many others, is the 
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neighbourhood of " the Row," of which he is a constant frequenter, and 
he hardly ever misses the function known as Church parade. He has 
already told you why he has, comparatively speaking, so few " objects of 
interest " to show you in his London abode, and is not unlikely to have 
bidden his visitor to betake himself to Spiddal House, in the County of 
Galway, if he would find the Lord Ordinary really " at home." Lord 
Morris is, however, able to place in your hands the gold medal of his 
Alma Mater, won by him in the year 1846, adorned with the inscription. 
Propter Artes Liberales FelicUer ExuUas. On the sideboard are a couple of 
silver rose-water dishes of absolutely unique historical interest. Lord 
Morris held the office of Chief Justice of the Common Pleas in Ireland at 
the time it was abolished or rather became merged in the Chief Justice- 
ship of Ireland, to which office he succeeded. The office being done 
away with, there was no successor to whom he could transfer the seal of 
his office. He retained possession of the precious symbol, and had it 
divided, setting the two halves each in the centre of a handsome silver 
salver, surrounded by engraved and embossed scrolls of an old Irish pat- 
tern. The portrait of your host which hangs between the windows is 
confessedly so inadequate that the committee of Grillons Club, to which 
Lord Morris was elected in 1891, may be entreated to enforce their rule 
and obtain from him a portrait, so that the features of this popular and 
genial Irishman may not go down unrecorded to posterity. 

Of all the courts of justice in London, it is likely that not one is so 
little known and so thinly attended as the Judicial Committee of the 
Privy Council. There is no doubt that it owes its comparative obscurity 
to the ignorance of the large body of " free-sighters " that it is always 
open to them. The janitor ever looks with some suspicion on the casual 
visitor, and attempts, it may be, to awe him with a frown. If, undis- 
couraged by this, you may make your way upstairs and ask for " the 
Court," you must push aside the heavy curtains which, as in the old 
courts at Westminster, shield the inmates from the noise and draughts of 
the street. The large room has no appearance of a court of justice ; there 
is no presiding judge, and the half a dozen elderly gentlemen who are 
sitting around a table are of equal authority. They are unrobed, but not 
BO the counsel, who, upon a shghtly-raised stand something like a foot- 
stool, is addressing their lordships. If the tribunal bears a somewhat 
singular aspect, and is a httle unimpressive, the most casual visitor can 
hardly be unawed by the consideration that the history of the Privy 
Council is intertwined with that of our national liberties from their earli- 
est dawn. On the other hand, there is no court that seems to have so 
wide a jurisdiction, or that gives you so comprehensive an idea of the 
geographical extent and imperial grandeur of the British Empire. ** The 
records of its routine business comprise minute discussions on the religi- 
ons and the superstitions, the laws, institutions, domestic habits, customs. 
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and antiquities of scores of different races and tribes, with dvilimtionfi 
ranging from savagery." To this aagust body it is customary to invite 
certain Indian and colonial judges, upon their retirement from their 
offices, to sit with distinguished English, Irish and Scotch judges, who 
have been specifically appointed to be Lords of Appeal in .Ordinary. 
These latter, with the Lord Chancellor and other Law Lords, constitute 
the highest appellate court known to our judicial system, and sit also in 
the House of Lords — another court, by the way, that is almost entirely 
free from the intrusion of the public, though it is as much open to 
strangers as the smallest police court in the kingdom. Between these 
two courts Lord Morris divides his attentions during the six or seven 
months of his residence in London. He was appointed to the Appellate 
Court in succession to Lord Fitzgerald in the year 1889, after nearly 23 
years' service on the Irish Bench. As at the time of his appointment to 
a puisne judgeship in 1867 he was the youngest wearer of the ennine 
who had been appointed during this century (for he was under 40), so on 
his retirement he was the senior judge in England and Ireland — ^indeed, 
but for Lord Justice General Inglis, in the United Kingdom. Every seat 
on the Irish Bench was occupied by men who had practised before him. 
He has gone no fewer than 53 circuits in all the 32 counties of Ireland. 

If, as is certainly the case, Lord Morris has achieved remarkable suc- 
cess as a barrister and as a judge, it is more than likely that he will live 
in the recollection of his countrymen and the public generally as one in 
whom the personality was even greater than the office. Throughout hi^ 
career he has taken the widest possible interest in politics and all public 
movements without making a single enemy, and has gathered round him 
an extraordinary number of attached and admiring friends. This he 
owes not merely to his ability, but to his bright and genial disposition, 
his warm and sympathetic nature, his strong and pungent, but never un- 
generous, speech, his great conversational powers, and his ready wit. His 
fame as a raconteur is almost world-wide, and he has known how to com- 
bine what he has called the Higher Nationalism with firm Unionist 
principles and an allegiance to the Conservative party. He declares that 
he is the most thoroughgoing Irishman, the most " tremendous " patriot, 
and the strongest anti-Home Ruler with whom he is acquainted. He is 
all for Ireland for the Irish— that is, for the government of Ireland by 
Irishmen whenever practicable. In his chaiges, in his judgments, in his 
addresses to University societies, and among his own people in the 
County Galway, you will always find the same apt and ready wit " racy 
of the soil,'' and delivered in that magnificent brogue which is one of the 
ex-Chief Justice's most famous and most delightful characteristics. " He 
is one of those Irishmen," it has been truly said, " who dearly loves to 
exaggerate his Hibemicism rather than to minimise it." He has himself 
asserted, "I think I can fiedrly say that no man, whether drunk or sober, 
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ever mistook me for any but. an Irishman." It is a long time since Lon- 
don society has had domiciled in its midst a man who bo folly combines 
all the finest traditions of his profession and the happiest characteristics 
of his race, and it is not to be wondered at that it is disposed to make the 
best and most of its present opportunity. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Monday, May 7, 1894. 

Present — Mr. I. Campbell, Q.C., President ; Mr. Aikins, 
Q.C., Mr. Archibald, Mr. Ewart, Q.C., and Mr. Richards, 

The President took the chair. 

Minutes of meeting held on Feb. 6, Mar. 9 and 30, 
1894, read and confirmed. 

Letter read from Mr. George Patterson, dated 30 
March, accepting the position of editor of the Law Re- 
ports. 

Ordered to be filed. 

Letter read from Judge Cumberland, dated 31 Mar., 
1894, requesting that certain old editions of text books 
in the Library might be sent to Brandon, for the use of 
the Society there. 

Ordered, that the request be granted, the selection of 
books to be determined by the Library Committee. 

Report presented from the Examining Committee, dated 
27 April. 

Ordered, that same be adopted, and that F. C. Elliott 
be admitted as an attorney. 

Report presented from the Examiners, dated 7 May, 
1894. 

Ordered, that same be adopted with regard to the result 
of the examination : that C. M. Boswell, J. T. Beaubier, 
J. H. Ingram, W. M. Crighton, and S. Wertheim, be ad- 
mitted as students at law and articled clerks ; that J. T, 
Brown, J. K. Sparling, H. L. Rixon, J. Bemier, M. B, 
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O'Dell, J. Q. HoBsack, and D. Smith, be allowed the flret 
intermediate examination ; that J. F. Fisher, E. E. Sharpe, 
and A. J. H. Dubue, be allowed the second intermediate 
examination ; that J. 0. Saul, F. J. Sharpe, and F. Hf 
Mitchell, be allowed the final examination for attorney ; 
that F. C. Elliott and Donald Forrester be allowed the final 
-examination for call ; and that G. D. Minty be called to 
the Bar and admitted as an attorney. 

With regard to the suggestion of the examiners, that 
the time allowed for the primary examination be extended, 
it was ordered that the Secretary write the examiners the 
Benchers were of opinion that, by extending the hours al- 
lowed for the examination or by a combination of subjects 
the students should have ample time in the two days al- 
lowed to complete the examination. 

Petition presented by M. B. O'Dell, for leave to take 
liis second intermediate examination, as of Trinity Term. 

Ordered, that the same stand for further consideration. 

Petition presented by J. B. Cain, that he be allowed the 
primary examination. 

Ordered, that same be refused. 

Ordered, that a by-law be introduced to strike off the 
rolls those members who were in arrear for their annual 
fees. By-law read a first time. 

The election of officers for the ensuing year then took 
place. The results of the ballots were declared to be as 
follows : For President, Mr. I. Campbell, Q.C.; for Treas- 
urer, Mr. W. E. Perdue ; for Secretary, Hon. J. D. Cam- 
-eron. The Standing Committees to remain the same as 
before. 

Petition presented by Messrs. Bentley and Cromarty, 
dated May 2, 1894. 

Ordered, that same be referred to the Reporting Com- 
mittee. 
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OBITUARY. 



It is our sad duty to record the death of Francis Thomas- 
Mulvey, Esq., Bamster-at-law of this city, on May 26 in- 
stant. The unfortunate gentleman was canoeing on the Red 
River opposite the St. Boniface Hospital, and with a com- 
panion was thrown into the water by his canoe upsetting. 
The canoe was struck by a squall. After vain efforts to 
swim ashore he on the eve of being rescued, sank and never 
rose again. The body was discovered a short distance 
from where he sank some five hours after the accident. 
He was the fourth son of Major Stewart Mulvey of 
this city, was born April 16, 1869, at Ballsville, in the 
County of Haldimand, Ontario, removed to Manitoba 
in 1871, where his father the previous year, as a. 
volunteer, had come with Sir Qtirnet Wolseley, since Lord 
Wolseley of Cairo, to the scene of the first Riel rebellion. 

The deceased graduated in Arts in Manitoba Univer- 
sity in 1889, and was called to the bar of Manitoba during 
Michi^elmas term, 1892. He was solicitor for the munici- 
pality of Morris at the time of his death, had been presi- 
dent of his Alma Mater Society and in social life com- 
manded by his integrity and excellent character more re- 
spect than is usually paid to so young a man. Resolutions 
of condolence were passed by the Benchers and by the 
Mayor and Council and numerous other public bodies. 
The funeral procession was the largest that has hereto- 
fore taken place at a young man's funeral in Manitoba. 
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SUICIDES AND INSURANCE. 

A policy for $10,000 in the Connecticut Mutual Life 
Insurance Company contained the following conditions : 

Suicide — ^the self-destmction of the insured in any form, except upon 
proof that the same is the direct result of disease or of accident occurring 
without voluntary act of the insured. 

The executor of deceased brought action on the policy 
to which the Company averred that the holders death was 
directly caused by laudanum administered by himself for 
the purpose of effecting his death. " In reply " says the 
Albany Law Journal, "it was contended that if the death 
was by self-destruction it was the direct result of disease 
or accident, without the insured's voluntary act, as by 
reason of impaired faculties he was unable to understand 
the effect of the act he was about to commit." 

The United States Supreme Court sustained a verdict 
for plaintiff for full amount. It held that the clause did 
not " prevent liability for an intentional self-killing when 
the reasoning faculties are so impaired by insanity as to be 
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incapable of underBtanding the moral character of the act 
even though appreciating its physical nature and con- 
sequence; the word ^disease' being unrestricted by any 
thing in the context includes disease of the mind as well 
as the body." 



HIGH-HANDED OFFICIALS. 

A case of considerable interest to the profession is that 
of Gordon v. Denison^ et al, 30 C. L. J. 278. This was an 
action of a barrister against the Police Magistrate and 
Inspector of Police of Toronto. Failing to attend as a 
witness after subpoena, on an adjourned hearing, the pro- 
secutor laid an information on oath before the magistrate 
that the plaintiff was a material witness and that it was 
probable that he would not attend as such. Whereupon 
the magistrate issued his warrant directing the plidntiff to 
be brought before him. He was arrested and brought to 
the office of one of the Police Inspectors, and, on refusing 
to answer the questions usually put to criminals, except 
those as to his name and address, the Inspector ordered 
him to be searched, which was done, and his personal 
property, consisting of a watch and chain, some money and 
private memorandum book, was taken from him, the book 
being opened and read by the Inspector. He was then 
taken to the cells where he remained some twenty minutes, 
when he was brought before the magistrate and on his 
giving his personal undertaking to appear on the day nam- 
ed he was liberated. 

The Divisional Court held that as the magistrate had 
jurisdiction by virtue of R. 8. O., cap. 174, sec. 62 to issue 
the warrant he incurred no liability, even though he might 
have erred as to the sufficiency of the evidence before him 
and on which he acted. As to the conduct of the Inspector 
the court could not agree. One of the judges was of the 
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opinion that having no malice and acting in the execution 
of hiB office he was protected under ILS.O.y cap. 73, 0-b. 2, 
of 8. 1. MacMahon, J., was of opinion that the trial judge 
should he upheld as the inspector had no authority to direct 
the examination, search the witness or commit him to the 
cells, and was therefore liable to damages. 

This certainly seems the common sense view of the 
matter. It is outrageous that any man should receive 
treatment fit only for criminals of the lowest class and then 
have no recourse against anyone. 

THREE CHIEF JUSTICES. 

Lord Coleridge, the Lord Chief Justice of England ; 
Sir Matthew Baillie Begbie, Chief Justice of British Col- 
ombia ; and Sir Francis Oodschall Johnson, Chief Justice 
of the Superior Court of Quebec; died within a few days 
of one another. 

Of the Lord Chief Justice it is almost superflous to say 
anything here, as all are more or less familiar with the 
life of a man occupying such an exalted position. It might 
just be mentioned, however, that he was born in 1820 and 
"was leading counsel for the Tichbome family in the cele- 
brated Tichborne case and crowned his great success as an 
advocate by his masterly cross-examination of the claim- 
ant." He was created Lord Chief Justice in 1880; his 
peerage is hereditary and descends to the Hon. Bernard 
Coleridge, M. P., his eldest son. We would refer our 
readers to the London Law Journal for full particulars of 
his life and character. 

In our last issue we referred to the regretable fact, in 
view of his state of health, of the Chief Justice of British 
Columbia sitting on a Royal Commission at his very ad- 
vanced age to inquire into some political issues. The 
anxiety that his friends felt over his deathly appearance as 
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he sat on the bench, to which we alluded, most unhappily 
proved to be not ill-founded and within two weeks there- 
after he succumbed to the attacks of the fell disease, cancer 
of the stomach, which was preying on him. He had so 
long held his office that the people could scarcely be brought 
to believe he no longer held it, and his loss occasioned 
general sorrow and regret. In appearance, as we knew 
him within the last few months, the deceased judge was a 
very tall, gaunt, large framed man, with slightly stooping 
shoulders. His thin hair was quite white and so was that 
of his face, untouched by the razor ; his eyes were set far 
back in his head, under bushy eyebrows ; the whole face 
nevertheless expressing refinement and gentility; a live 
index to his tastes which were artistic and literary to a 
degree. Coming to British Columbia as he did at an early 
period, about 40 years ago, he found himself somewhat in 
the position of a dictator, and this fact mititated somewhat 
against his administration of justice at a later and more 
formal period. It has been the fashion to depict him as a 
man who by prompt and severe sentences struck terror 
into the hearts of the rough miners of the early days and 
kept the colony free from crime; but this view of his 
effect over them is doubtless much exaggerated. In fact 
we are informed on the authority of persons who were in 
the colony before the Chief Justice was, that the miners by 
no means trembled at his name, but on the contrary, on 
on^ well-known instance at least, openly defied his author- 
ity, and demanded and obtained another judge to settle an 
important dispute, We have had detailed to us accounts 
of shocking murders at that time the perpetrators of which 
were never brought to justice. 

However that may be, he certainly endeavoured to do 
his duty and presided over his court in the latter days at 
least, with becoming dignity and earned the respect of all 
who came before him. He was of hasty temperament, but 
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there was no malice nor vindictiveness in his compoBition 
and he forgave more readily than he offended. It will be 
difficult to repair hie loss. A bachelor as he was he had 
not many intimate friends, but to those who enjoyed that 
privilege he exhibited many graces of mind. 

Francis Godsghall Johnson is a name that is well 
known to every settler of the Red River. The bearer of it 
was bom at Oakey House, Bedfordshire, in 1817 and was 
the son of Captain Godshall Johnson of the 10th Light 
Dragoons. He was educated partly at St. Omer in France. 
Coming to Canada at 18, he was called in 1839 and took 
silk in 1847. 

On the third of February 1854, he received his com- 
mission from the Hudsons' Bay Company as Recorder of 
Rupert's Land and soon thereafter he proceeded to Fort 
Qarry, for by reference to the records of the General Quart- 
erly Court of Assiniboine, he heard his first case at Fort 
Qarry on August 17 of that year with Mr. W. R. Ross as 
his sheriff. In the early part of 1856 he was appointed gov- 
ernor of Assiniboia and in that capacity presided over the 
General Quarterly Court held on February 21, 1856 ; his 
last court for this his first term of o&ce sitting on August 
19, 1858. John Bunn Esq., J.P., M.D., acted as recorder 
for some little time thereafter, holding his first court as 
Buch on May 21, 1861, till the arrival of Mr. John Black 
whose commission as recorder bears date April 16, 1862, 
holding his first court on August 21 of that year. 

After the troubles consequent upon the rising of the 
half-breeds in 1869-70 and after the transfer of Rupert's 
Liand to Canada on July 15, 1870, the old Quarterly Court 
was continued in existence till new and more formal tri- 
bunals could be found. Mr. Johnson who had gone to 
Montreal in the meantime, was again offered the position 
of recorder, which he accepted and arrived at Fort Garry 
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or rather Winnipeg, in October, 1870, being sworn in on 
Wednesday, October 19, aa ^^ Recorder of Manitoba." As 
appears by the Court Records he proceeded to discharge 
his duties very shortly thereafter, for the last mentioned 
journal records the fact that ^^ The first sitting of the Gen- 
eral Quarterly Court under the new regime took place in 
the Court House, Main Street on the 17 instant (November) 
Mr. John Sutherland (acting) sheriff; Mr. Thos.Bunn, clerk 
of the court, and Mr. O'C. Clark,* Q.C., occupied the seats 
allotted to the officers of the court and counsel. 

No court had been held between Nov. 18, *69 and Nov. 
17, 1870. Recorder Johnson held all the courts from the 
last date to Aug. 16, 1871, when he held his last court 
which ended on the 21st of that month. Shortly thereafter 
he reached Montreal, the Manitoban mentioning his arrival 
in that city on the 16th September. After Lt. Governor 
Morris' resignation he was appointed temporarily to that 
office. He had in 1865 been raised to the Supreme Court 
Bench of Quebec and was appointed Chief Justice in 1889, 
being knighted the following year. His first wife was 
Mary Lousia, daughter of Mr. John M. Miles, a solicitor 
of Somerset. He is described as a bluff, kindly hearted 
man, clever, impetuous and a good speaker. He died May 
27, 1894. 



BRIEFS. 



In the untimely and sudden demise of Mr. W. A. Reeve, 
Q.C., of Toronto, the Law School of Osgoode Hall lost an 
able and conscientious principal. His successor is Mr. 

*The late Henry J. Clark, Q. C, then etyling himself " O'Connor " 
Clark. He had arrived from Montreal a few days before ; the late U. 8. 
Consul Taylor came at the same time. 



1«W. BMBFfl, 66 

John Kingy Q.C., who, in addition to being a good lawyer, 
has a reputation as a writer of no small ability. 

Ex-President Harrison appears to be briefed in some 
big cases. He was recently admitted to the lUinios Bar 
in order to appear before the United States Court of 
Appeals there in an important railway case. 

The opinion of the United States Circuit Court that 
the Interstate Commerce Commission could not enforce 
production of books and documents summoned to appear 
before it, as being unconstitutional, has been reversed by 
the Supreme Court. Mr. Justice Harlan said, ^^ There can 
be no doubt of the power of Congress to authorize the 
Commission to summons persons and papers relating to any 
matter which might be legally commited to that body for 
investigation." 

In the case of Coulson v. Disbrough, 10 Times L. R., 439, 
Hon. Mr. Justice Bruce, after the evidence was closed and 
both sides had addressed the jury, called a witness on his 
own account and put certain questions, but refused to allow 
a cross-examination. This is a proceeding which cannot 
be regarded with much favor. Even if a direct cross- 
examination be not allowed the judge should himself ask 
any relevant questions suggested by counsel. 

The Albany Law Journal quotes from the New York 
Sun an instance of a lawyer practising at the great age of 
ninety-one years. This legal patriarch, Mr. William Crok- 
son Carpenter, is the oldest lawyer in New York. He is 
said to stand erect, walk without a cane, speak with a full 
voice, have a full beard and be only slightly bald. He 
has been in practise about seventy years and says that 
though not obliged to work yet he does so a it '^ keeps him 
alive." 

Sweeny alias Scott, of the Ardlamont mystery, has 
obtained from the Scottish High Court at Edinburgh a 



66 WB8TKRH LAW TDOB. June 

revocation of hie sentence of outlawry, which wae pro- 
nounced against him for aheconding from the trial of Mon- 
8on to which he had heen summoned as a witness. — Irish 
Law Times. 



REVIEWS. 



A Canadian Manual on the Procedure at Meetings of Municipal 
Councils, Shareholders and Directors of Companies, Synods, Conventions, 
Societies and Pablic Bodies generally, with an Introductory Review of the 
Rules and Usages of Parliament that govern Public Assemblies in Cana- 
da. By J. G. Bourinot, C. M. G., LL. D., D. C. L., D. L,, Clerk of the 
House of Commons. Toronto: The Carswell Co. (Ltd.), d. 80, 1894. 

The indefatigable Mr. Bourinot announces that this 
book is supplementary to his large work on Parliamentary 
Procedure. This it is, and more than that, it will appeal 
to a much larger circle of readers than the ^rior volume. 
From the comprehensive title may be gathered the scope 
of the work, and after a careful examination of it, we have 
not been able to find anything to cavil at, but much to 
praise. Every man who is at all likely to be called upon 
to preside over or take part in a meeting of any kind, 
should not &il to be armed with this manual, for by an in- 
telligent use of it he will be surprised to find how formal 
difiiculties may be overcome and business expedited. In 
short, the book is an exceptionally useful one and should, 
and doubtless will, meet with a ready sale. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Monday, June 4, 1894. 

Present — Mr. Perdue, Mr. Cameron, Mr. Aikins, Q.C., 
Mr. Archibald and Mr. Richards. 

The Treasurer took the chair. 

Moved by Mr. Perdue, seconded by Mr. Aikins, Q.C., 
and carried : — 

That the Benchers desire to express their sorrow at the 
I0B8 the Bar has sustained in the untimely death of Mr. 
Frank Mulvey, and they wish to bear testimony to the 
esteem in which he was held by his professional brethren 
for his high character and attainments and for the bright 
promise he gave of a useful and successful career. The 
Benchers desire to extend to his bereaved father and to his 
other relatives and friends their sympathies in this sad 
affliction. 

Ordered, that a copy of the foregoing resolution be sent 
to Mr. Stewart Mulvey. 

Petition presented from Mr. J. P. Curran, dated 28 
May, 1894, asking that arrears of fees be remitted to him. 

Ordered, that the Secretary write him the Benchers re- 
gretted they were unable to accede to the prayer of his 
petition. 
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The Treaaurer preaented a atatement of account from 1 
Jan. to 7 May, 1894. 

Ordered, that same be filed. 

Mr. Perdue on behalf of the Reporting Committee, re- 
ported, with regard to the petition preaented by Messrs. 
Bentley and Cromarty, that the Committee could not re- 
commend that the petition be entertained. 

Ordered, that the report be adopted. 
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DE PR>ESENTI. 



MISCARRIAGES OF JUSTICE. 

Lately Bome comment has been made upon the sentences 
inflicted by our court. For instance, in Eagland for as- 
sault on women we find one month's imprisonment inflicted 
in one case and in another a fine of £2. A similar case 
produced in our courts, after a recommendation to mercy, 
three years in the penitentiary. The sentences in the 
English court savored in being too short ; in our court, 
however, it seemed to be rather severe. But the latest 
case causing comment is that of Ferte, who had 160 in- 
dictments a&:ainst him for embezzlement, or, as it is now 
called, larceny. As far as he was concerned it seemed that 
this was a course of deliberate stealing for years. He. had 
a good salary, was surrounded by the very best influences, 
both family and social ; yet he, a young man, must steal. 
He is sentenced to one year in the common jail. The 
learned Chief Justice, it is well-known among the members 
of the bar, is a man of deep sympathy for the unfortunate. 
The sight of wife and children, the innocent suffering for 



70 WESTERN LAW TIMES. July 

the sins of the father, will influence his sentences on almost 
every occasion. We believe it did in this. The result is 
that, in our opinion, a sentence has been imposed wholly 
inadequate in view of the offence. It is no deterrent to 
like doing in criminal cases. In other words, we believe 
that a light sentence and an extreme one both are the same 
in effect, miscarriages of justice. No one can condemn a 
judge erring on the side of mercy under such circumstan- 
ces. It bespeaks a noble trait of character in the man. 
There is, however, one point in which we think the learned 
Chief Justice erred ; the trustees under whose charge the 
monies were, were not on trial. Yet they were more se- 
verely criticized than the prisoner perhaps. They were 
not the first trustees who have been the victims of mis- 
placed confidence. Besides they are honorable men and 
they have the right to be heard before sentence is passed. 



THE OPENING OF THE LAW COURTS. 

Respect for Canadian courts and their procedure is a 
distinguishing feature as compared with the American 
courts. In no new state or territory have the laws been 
enforced with more impartiality than in Manitoba. The 
law has always taken its course and the people believed 
that justice would be meted out in our courts. A third 
epoch in the judicial career of our country is now taking 
place. The opening of the new Law Courts, a set of build- 
ings creditable alike to the country and our Local Govern- 
ment, is about to take place, and it is customary and right 
that what may be the scene of the delivery of many 
important judgments affecting the history of our country 
should be opened -rwith due respect for the place which 
may be a silent witness. It seems to us, therefore, 
that some befitting ceremony should inaugurate the 
opening of the new buildings. The Law Society can- 
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not ondertake to do this for the commendable reason 
given by the benchers. The Government could very 
well justify some slight expenditure in the opening 
of the building next term. We feel that the co-operation 
of the Chief Justice and his brother judges would result in 
an inaugural ceremony worthy of the occasion. 



THE LAW REPORTS AND THE (7) REPORTS. 

The report of the Incorporated Council of Law Report- 
ing for England and Wales, for 1893, is interesting and 
instructive reading. It appears that the total cash receipts 
for the year were £26,246, and the expenditure £24,447. 
This is an excellent showing. Here is what the report 
says as to its own reports and the new series instituted by 
Sir Frederick Pollock : 

THE LAW REPORTS, INDEXES AND DIGESTS. 

It will be remembered by some of the older members of the profes- 
sion that amongst the prominent evils urged at meetings of the Bar, held 
as fiur back as the years 1863-1864, were the great trouble and expense 
caused by the multiplicity of the then existing Reports. A committee, 
oonsifiting of some of the most eminent and active members of the profes- 
sion, was appointed to devise a remedy, and a scheme was framed and 
adopted by the Bar on November 28, 1864, the object of which was the 
establishment of a set of Reports at a reasonable cost to be prepared and 
published solely in the interest of the profession and without regard to 
private advantage or commercial profit. The scheme provided for the 
appointment of a Council to which the control and management of the 
undertaking should be entrusted, such Council to be constituted by the 
Inns of Court and Incorporated Law Society, and to comprise the Law 
Officers of the Crown as ex^fficio members, so as to make it thoroughly 
representative of all branches of the profession. Under the supervision 
of this Council the Law Reports were started in 1866 at the subscription 
price of £5 58., and the profession for that sum received a complete body 
of the Case Law and Statute Law of the year. The success attending the 
undertaking was such that the Council were enabled not only to lower 
the subscription to £4 48., but from time to time to give to the subscribers 
in addition to the Weekly Notes, several new and valuable publications, 
Tiz.: The Index to the Statutes, Quarterly Digest of Cases, and Consoli- 
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dated Digests. All these, as also an Index to the Gazette, were issaed 
either without extra chaiige or considerably below cost price. 

The Ck)ancil observe that, although the number of existing series of 
Reports is already too laiige, a new set has been started during the present 
year by commercial enterprise, under the somewhat self-assertive title of 
" The Reports." The Council cannot but r^ard this venture as a retro- 
grade step, and opposed to the scheme agreed upon by the Bar, to which 
reference has already been made. The desire of the Ck)uncil is to make 
their Reports as complete as possible, and with that view they will at all 
times welcome any suggestions for their improvement. 

In our opinion the assumption of the title "The 
Reports" is in very bad taste. It is a big one to live up 
to, and is not justified by the last monthly issue, June, the 
first case in which is so old as November last year ! Every 
subsequent month has cases in this June issue and they are 
scattered about in general disorder. The latest case is May 
7. This is not called good reporting in Canada. We 
expected from Sir Frederick Pollock that he would give 
us promptness and regularity, and we have got neither. 
How about a yearly index for 1898 ? We are entitled to 
that at least so that we will not have to wade through the 
five fat volumes for last year. But it doesn't appear that 
we are going to get it, though it would be something 
worth having. Sir Frederick Pollock has not justified his 
rather flamboyant prospectus yet. 



THE WITHDRAWAL OF SOLICITORS FROM A SUIT. 

Underwood v. Lewis, 9 R. June, is a case of particular 
interest to solicitors. The plaintiff there brought his action 
against his ex-client for his bill of costs. He had acted as 
defendant's solicitor for many years and in particular was 
employed to conduct three suits on his behalf. A consid- 
erable amount of friction had arisen and eventually the 
plaintiff, after giving the defendant reasonable notice of 
his intention to do so, withdrew from further conduct of 
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the saits, and sued the defendant for the costs incurred up 
to the time of the withdrawal. The defence was that the 
contract was an entire contract, and the plaintiff having 
withdrawn without good cause could not recover on a 
quantum meruit. At the trial a verdict was given for the 
plaintiff, but on appeal it was set aside and a new trial 
ordered; Lord JEsher, M. B., A. L. Smith and Davet/y 
L. JJ. 

The court held that Vansandan v. Browne^ 9 Bing. 
402, and subsequent cases had made it clear that under 
certain circumstances a solicitor may be placed by the 
action of his client in such a position that he will be allow- 
ed to withdraw, for instance, if the solicitor applies for 
funds and the client will not give him any, or if the client 
insists upon the solicitors doing something dishonorable ; 
but he cannot withdraw by merely giving reasonable notice, 
he must also have '' good cause ;" what constitutes this 
latter was not defined. 

An attorney's retainer is, however, p. 227, an entire 
contract ^' and he must carry on the suit to the end, and 
until the end he cannot sue for costs.'' This principle was 
held not to extend to solicitors, in re Hall and Barker, 9 
Ch. D. 538. 



POLICE COURT ADVOCACY. 

The Law Notes deserves support for the way it has 
been fighting that relic of barbarism, police court advocacy. 
Anything more opposed to the policy of British fair play 
it would be diflicult to conceive. It says in a recent 
number : — 

There has been a regular set-to over police advocacy at Plymoath. 
The chief constable was proceeding to open a case when Mr. Pearce asked 
if any information had been laid in the case, and on receiving a reply in 
the negative, Mr. Pierce objected to Mr. Sowerby appearing as an advo- 
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cate. Mr. Sowerby had no greater right than a police constable or a 
civilian to appear as advocate or prosecutor unless he was the informant. 
All solicitors were asked by the Law Society to object on all occasions to 
such a bad and wicked practice as police advocacy. The chairman re- 
marked that Mr. Sowerby was only giving a mere statement of £gu^. Mr. 
Pearce : But it is a question of principle. He asked the magistrates to 
say whether his objection was not a proper one in law, and quoted the 
case of Webb v. Cakihlove. Mr. Sowerby was no more in that case than 
a mere outsider, because he was not the informant. The chief constable 
said he only wished to simplify the case, but after Mr. Pearce's objection 
he would not proceed. 

It is plucky of Mr. Pearce to object, and proper for the chief constable 
to withdraw. The incident, however, did not close here, for on the 
justices taking their seats the next day the presiding magistrate said he 
had received a letter from Mr. Percy T. Pearce commenting on what took 
place in the Court on the previous day when Mr. Sowerby, the chief con- 
stable, was about to relate the fisu^ in connection with a larceny case. He 
thought the proper place to reply to the letter was in open Court Mr. 
Pearce in his letter, said : — " I do you the credit of believing that witting- 
ly you would not do either me or any other man an injustice. It must 
have been obvious, however, yesterday, to the most uninitiated, that yoa 
deprecated and regarded my objection to police advocacy as captious." 
All he could say was that Mr. Pearce cited cases in support of his view, 
and that he (Mr. Brook) did not express an opinion one way or the other. 
As to police advocacy, he remarked to his brother magistrates that the 
question raised was fieir too large and too important for two of them to 
settle, and that it was one which should be settled by a ftdl bench of 
magistrates. Mr. Pearce then said he was much obliged to Mr. Brook for 
his expression of opinion, and said he proposed to hand a copy of the 
letter to the Press. Mr. Brook said he had no objection to that Mr. 
Brown concurred in the remarks of Mr. Brook, whom he certainly did 
not understand as treating Mr. Pearce's statement in a captious spirit 
Mr. Pearce said he challenged the Court that his construction of the law 
on the point was right. He thought due weight was not attached to the 
arguments adduced. The magistrates' clerk observed that it was not im- 
perative for the magistrates to decide the point, as, when the objection 
was raised, Mr. Sowerby withdrew from conducting the case. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Saturday, June 80, 1894. 

Present— Mr. Campbell, Q.C., President; Mr. Perdue, 
Treasurer ; Mr. Cameron, Secretary ; Mr. Aikins, Q.C., 
Mr. Archibald, and Mr. Macdonald, Q.C. 

The President took the chair. 

Letter read from Mr. B.. D. Richardson, dated 28 
Jane, 1894, with regard to printing Law Reports. 

Ordered that the secretary ask for tenders for printing 
balance of vol. 9 Manitoba Reports from Messrs. Mclntyre 
Bros., The Stovel Co.; The Free Press, Buckle & Co., and 
J. K Steen. 

Ordered that the matter of the employment of a new 
caretaker for the library be left with the Library Com- 
mittee. 

Ordered that the library shelves and furniture of the 
Law Society be moved into the rooms assigned for its use 
in the new Court House as soon as possession is given. 
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TcESDAT, July 10, 1894. 

Present — ^Mr. L Campbell, Q.C., Mr. Perdue, Mr. 
Cameron, Mr. Aikins, Q.C., Mr. Archibald, Mr. Haggart, 
Mr. Munson, Q.C., Mr. i^chards, and Mr. Macdonald, Q.C. 

The President took the chair. 

Minutes of the meetings held on May 7 and June 4 
and 30 were read and confirmed. Letters received from 
Judge Cumberland, Messrs. Daly & Coldwell, Provincial- 
Secretary, J. P. Curran, and Stewart Mulvey were read and 
ordered to be filed. 

The attention of the Benchers having been drawn to 

the fact that , a student, was holding himself as a 

barrister when he had not been called to the Bar. Ordered 
that the secretary write him that he must discontinue 
using the title of barrister. 

Report presented from the Examining Committee dated 
June 27, 1894. Ordered that same be adopted, and that 
J. A. Sheppard be admitted as a student and F. H. Mit- 
chell be admitted as an attorney. 

Report presented from the examiners, dated July 9, 
1894. Ordered that same be adopted ; that A. B. Hudson 
be admitted as a student-at-law and articled clerk ; that 
F. Heap and H. W. Whitla be allowed the first inter- 
mediate examination ; that R. A. Clement and 8. E. 
Clement be allowed the second intermediate examination ; 
that D. Forrester and S. J. Rothwell be allowed the final 
examination for attorney. 

Ordered that the following accounts be paid : West 
Publishing Co., $37 ; Carswell Co., $123.85 ; R. D. Rich« 
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ardson, $15.94 ; I. Pitblado, $87.60 ; A. Whealler, $87.60 ; 
and Mclntyre Bros., $2.60. 

Moved that the by-law to strike certain members off 
the Bolls for non-payment of fees be now read a second 
time. 

Moved in amendment that the second reading be post- 
poned until next term. The amendment carried. 

Tenders for printing the balance of vol. 9 M. R. were 
opened and referred to the Reporting Committee. 

The subject of the opening of the new Court House 
having been considered, it has resolved that the Benchers 
were of opinion they could not use the monies of the 
society for such a purpose as an opening entertainment in 
the new Court House. 

Ordered that Chambers' Encyclopaedia be purchased at 
the sum of $36. 



Friday, July 18, 1894. 

Present — Mr. Campbell, Q.C., Mr. Perdue, Mr. Archi- 
bald, Mr. Macdonald, Q.C., Mr. Munson, Q.C., and Mr. 
Haggart, Q.C. 

The President took the chair. 

Minutes of the last meeting were read and confirmed. 

Ordered that the matter of tenders for printing the 
reports be referred to a special committee consisting of Mr. 
Perdue and Mr. Macdonald, to inquire into the tenders 
and the feasability of completing vol. 9 in the same type 
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as it was commenced, to decide as to which of the two 
tenders that were lowest should be accepted, and to give 
instructions as to the acceptance of the one in their opinion 
most preferable. 
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FLOTSAM AND JETSAM. 



JUDICIAL WIGS. 

On the aBeamption that the Bar is more or less inter- 
ested in the history of its peculiar customs we take the 
following interesting account of the origin of wigs from the 
IjOW Journal . 

The uses of pemkes and periwigs by judges and barristers as part of 
their profeesional attire dates from 1670, and has been retained to the 
present day, although long abandoned by the other two learned profes- 
sions, and stiU longer by general society. 

The horsehair wigs of the present day are made only of the best 
horsehair. It is the white qualities which are chiefly used, bought just 
as it is cut from the horse. Some of it comes from South America, some 
from France, some from China, and some from Russia. English horse- 
hair is the best, being white down to the points. The hair is first hackled 
oat, and sorted into lengths. It is then drawn through brushes three or 
foor times, and next goes through the process of boiling, bleaching, bak- 
ing, and curling^on small wooden pipes, in order to prepare it for the 
loom. Next it is woven into material on silks of varying degrees of fine- 
ness (this work is done by women), and picked out by the difierent por- 
tions of the wigs, which are made on blocks or models, of which there are 
nearly a couple of hundred. As a rule, very little of the hair in its raw 
•condition is of use. Most wig-makers buy their hair in a curled state 
from large curlers ; but others curl their own with a small hand-curling 
machine, which keeps the wig in a more firm'condition, and prevents the 
hair turning to a yellow hue, as happens with inferior kinds. With this 
exception everything is done by hand. 

Years ago wigs had to be perpetuaUy curled and frizzed and powder- 
ed. To Humphrey Bavenscroft — the founder in 1726 of the firm of wig- 
makers, and makers of all things belonging to lawyers' professional attire, 
on the same premises in Serle street, Lincoln's Inn, occupied by the pres- 
ent firm— occurred the idea of permanently fixing, by mechanical means, 
the multitudinous curls of wigs. The general use of white hair for the 
manufacture of wigs was precluded at that time by its enormous price, 
according to Diprose's " St. Clement Danes' Parish " (1876), frx>m which 
many of these details are taken. In the Weekly Journal for 1720 it is 
stated that the white hair of a woman who lived to the age of 170— a mis- 
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print probably for 107 — was sold after her death, to a periwig maker for 
£50. After a variety of experiments he took out a patent in 1822. Its 
terms are these. It is a patent for " making a forensic wig, the curls 
whereof are constructed on a principle to supercede the necessity of friz- 
zing, curling, or using hard pomatum, and for forming the curls in a way 
'Uot to be uncurled ; and also for the tails of the wig not to require tying 
in dressing ; and, ftirther, the impossibility of any person untying them.**^ 
This patent contained the principle of the present '* fixed " wig, of which 
they are the makers. Till then wigs had been made of human hair, but 
by using white horsehair with a judiciously small quantity of black hair, 
a wig bearing a close resemblance to the old powdered wig was produced. 
The proportion is about one of black to five of white. The invention was 
mainly introduced to enable bench and bar to evade Pitt's tax on hair- 
powder. The old wigs were much heavier, owing to the quantity of 
grease which was being continually rubbed into them. The lining was 
necessarily thick, and contrasted very unfavorably with the present light 
8ilk-ribl)on frame. The powder was always coming off; and, with the 
old wigs, cleanliness was out of the question. 

Messrs. Ravenscroft's walls are hung with a valuable collection of 
portraits of legal celebrities, gradually acquired since 1726. The Lord 
Chancellors begin with Lord Chancellor Somers, 1097. The portraits of 
Brougham and Erskine, sketched at the trial of Queen Caroline, are par- 
ticularly happy likenesses. The earliest of the Lord Chief Justices of the 
King's Bench on the walls is Lord Raymond, 1725 ; and the first of the 
Common Pleas Chief Justices, Lord Walshingham, 1771. The Chief 
Barons of the Exchequer begin with Sir Geoffrey Gilbert, 1725, and end 
with Sir Fitzroy Kelly, the last of the Chief Barons. In nearly every 
case the portrait bears the signature of the learned Judge whom it repre- 
sents. These portraits show the style of judicial wigs during more than 
a couple of centuries. Hogarth's ** Five Orders of Periwigs" finds a place 
on the walls. An interesting autograph book is kept, containing the sig- 
natures of celebrities on the bench and at the bar during the last sixty- 
seven years, as well as of the Speakers of the House of Commons, includ* 
ing Mr. Peel. On the wall is a portrait of Lord Eversley, a former 
Speaker, who died recently at the age of ninety-five.— Xoir Jowmai 
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Injunction and Organized Labor/ 



Since the subject of this paper was selected, and work 
upon it begun, history has been making with startling 
rapidity. Events have tripped upon the heels of events. 
The phases of the law have changed with the variety 
and celerity of the kaleidoscope, the essential elements 
remaining the same, and the appearance depending upon 
the angle of reflection. 

It is unnecessary to give a definition of ^^ Organized 
Labor.'' Its existence is too patent, its manifestations too 
evident, to require amplification. The term covers alike 
the numberless local trades unions of small membership 
and the vast combinations of wage-earners claiming mem- 
bership in the hundreds of thousands. The question for 
coDsideration is the application of injunction and the rules 
of equity procedure to these masses of men, under condi- 
tions which threaten irreparable injury to private property, 
and interference with the rights of the public — a question 
of the most vital importance at the present time, and one 
which it is impossible to approach without the gravest 
sense of its momentous consequences. 

* A paper read at the American Bar ABSodation, Saratoga, N. Y., 22 
Angoflt, 1894, by Charles Claflin AUen. 
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The whole scope of human law is summed up in the 
first definition of Justinian's Institutes : Jtistitia est con- 
stans et perpetua voluntas jus suum cuique tribuendi,^ It is 
not obedience to command, nor the servile fear of dis- 
obedience, but the constant and perpetual wish of render- 
ing to every man his right, that makes justice. 

Equity, like its Roman prototype Aequitas, has always 
manifested a tendency to approximate the ideal conception 
contained in Justinian's definition. Its appeal to the con- 
science of the chancellor demonstrates its origin in a moral 
force not found in the rigid rules of the common law ; and 
the highest expression of equity jurisprudence is found in 
its first and foundation maxim, ubijus ibi remedium. 

" Equity, then, in its true and genuine meaning," says 
Blackstone, " is the soul and spirit of all law ; positive law- 
is construed, and rational law is made by it. In this, 
equity is synonymous to justice; in that, to the true 
meaning and sound interpretation of the rule."^ Such a 
system should command the profoundest respect of all 
American lawyers. Its prerogatives should be strenuously 
maintained, its jurisdiction jealously guarded. 

Injunction is " the strong arm of equity." With it the 
Court of Chancery reaches out to stay irreparable injury, 
and to draw within its grasp those who disobey its man- 
date. " A writ of injunction," says Mr. High, " may be 
defined as a judicial process, operating in personam^ and 
requiring the person to whom it is directed to do or refrain 
from doing a particular thing. In its broadest sense, the 
process is restorative as well as preventive, and it may be 
used both in the enforcement of rights and in the preven- 
tion of wrongs. In general, however, it is used to prevent 
future injury rather than afford redress for wrongs already 

(1) Inat. Justin. Lib. 1, T. 1 (Ed. Sandara, p. 85). 

(2) 3 Black. Comm. *429. 
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committed, and it is therefore to be regarded more as a 
preventive than a remedial process. If the injury be 
already committed, the writ can have no operation to cor- 
rect it, and equity will not interfere for purposes of punish- 
ment, or to compel persons to do right, but only to prevent 
them from doing wrong. ^ 

The application of injunction and equity procedure to 
aggregations of workmen involves the solution of intricate 
and perplexing problems. Jurisdiction in such cases is 
based, first, upon criminal conspiracy ; and second, upon 
injury to property resulting from such conspiracy. 

A criminal conspiracy has been defined to be : " Any 
combination between two or more persons to accomplish 
an unlawful purpose, or a lawftil purpose by unlawful 
means.'' The books, from the earliest days, are fiill of re- 
iterations of this definition.^ Hawkins, in his Pleas of the 
Crown (bk. 1, chap. 27, §2), lays it down that " there can 
be no doubt but that all confederacies whatsoever, wrong- 
fully to prejudice a third person, are highly criminal at 
common law ; as where divers persons confederate together 
by indirect means to impoverish a third person." 

In an anonymous case in 12 Modern 248 (case 427, 
1698), leave was given to file an information against several 
plate button-makers for combining by covenants not to sell 
under a set rate, and Chief Justice Holt said : '^ It is fit 
that all confederacies by those of a trade to raise their rates 
should be suppressed." 

In Bolton's Justice (vol. 2, p. 16), it was declared that 
any such conspiracy is an ofience at common law. 

(1) High on InjunctionB, pp. 2, 3. 

(2) Poulterer's Case, 9 Ck). Rep. 55 b ; Timberley v. Childe, 1 Siderfin, 
68 (ld83); Regina v. Best, 1 Salkeld, 174; 2 Lord Raymond, il( 7 (1705); 
Rex y. Kinnersley & Moore, 1 Strange, 193 (1716) ; Rex v. Cope, 1 Stra. 
144 ; Bex v. Mawbey, 6 T. R. 636 (1796) ; The People v. Trequier, 1 
Wheel. Crim. Gas. 142 (1823) ; and nearly all the cases on conspiracy con- 
tain substantially the same definition. 
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So in 1 Eeble, 650 (report of Rex v. Sterling), Chief 
JnBtice Hyde says that the very conspiracy, without an 
overt act, to raise the price of pepper or other merchandise 
is punishable. It will be noticed that these cases relate to 
those engaged in trade; yet they are cited as leading 
authorities in support of prosecutions against laborers for 
combinations to raise wages, as our own " Anti-Trust " 
Law is first invoked against strikers. 

But the most notable illustration of the biblical asser- 
tion that " there is no new thing under the sun " is found 
in the Liher Assissarum, 27 Edw. Ill, 188, 139, five years 
after the first of the " Statutes of Laborers," where, among 
other conspiracies directed to be investigated by the in- 
quests of office, is that " of merchants, who by covin and 
alliance among themselves, in any yea)*, put a certain price 
on wools which are to be sold in the country, so that none 
of them will buy, or otherwise pass in the purchase of 
wools beyond the certain price which they themselves have 
ordained, to the great impoverishment of the people." 

More than five hundred years ago our English ancestors 
were faced with the problem of " Trusts " and legislated 
against them. Whether the inquest of office was more 
successful in 1854 than in 1894, history is silent. ^ 

(1) Anti-monopoly laws are of ancient origin. By the Lex Julia de 
Annonaf the Bomans prohibited, under penalties, any interference with 
transportation, or preventing the free carriage of grain. By the etatate 
of Zeno, the man who ran a " comer " in staples was subject to banish- 
ment and confiscation of goods. 2 Wharton Crim. Law (9th ed.), 2 1894. 
Monopolies were prohibited at common law, and combinations in restraint 
of trade are held to be conspiracies. See Morris Bun Coal Go. v. Barclay 
Coal Co., 63 Pa. St. 173 (1871) ; Hooker v. Vandewater, 4 Denio. 349, and 
cases cited. For distinction between monopoly and rivalry see Mogul 9. 
S. Co. V. McGregor, L.B. 23 Q.B.I). 698 (1889) on appeal of s. c. 21 Q.B.D. 
544. Also TJ. S. V. Patterson, 55 Fed. Bep. 605 ; Stanton v. Allen, 5 Denio. 
434 ; Salt Co. v. Guthrie, 35 Ohio St. 666 ; Craft v. McConoughy, 79 IlL 
346 ; Bichardson v. Buhl, 77 Mich. 632 ; 43 N. W.B. 1102 ; Handy v. RaU- 
road Co., 31 Fed. Bep. 689 ; Western Union Tel. Co. v. Burlington A 8. 
W. B. Co., 11 Fed. Bep. 1 ; Dolph v. Machinery Co., 28 Fed. Bep. 668 ; 
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But the leading case od common-law conspiracy is The 
King y. Journeymen Tailors of Cambridge, 8 Mod. 11, 
whose authenticity has been so much disputed ; where the 
rule is declared that *^ a conspiracy of any kind is illegal, 
although the matter about which they conspired might 
have been lawful for them, or any of them, to do if they 
had not conspired to do it.''^ This case, in turn, cites as 
its authority the mythical case of Tub Women v. Brewers 
of London, whose identity has puzzled the wits of advocates, 
judges and text-writers, but which is commonly believed 
to be the case of The King v. Sterling, 1 Keble, 650, in 
which certain brewers were indicted for conspiring to 
cease making small beer, and thus incite a riot and deprive 
the King of his excise. 

The King v. Journeymen Tailors of Cambridge was 
decided in 1721, and has been frequently cited in English 
cases, ^ and the doctrine it laid down was the early rule in 
this country as applied to combinations of laborers.* The 

People V. Chicago Gas Trust Co., 130 HI. 258; 22 X. £. R 798 ; Manu&c- 
taring Go. v. Elotz, 44 Fed. Bep. 721 ; More v. Bennett (III. Sup.), 29 
N. £. Bep. 888. 

(2) See also King y. Edwards, 8 Mod. 820, 321 ; Bex y. Eccles, 3 
Doug. 337 (1783). 

(3) The doctrine was discussed in Rex y. Hammond & Webb, 2 Esp. 
719 ; Bex y. Salter, 6 Esp. 126 ; Bex y. Bykeidike, 1 Moody & Bobinson, 
179 (1832) ; King y. Eccles, 1 Leach 274, 3 Doug. 337 ; Bex y. Feiguson, 
2 Starkie 431 ; Beg. y. Bunn, 12 Cox G. C. 316 ; Beg. y. Druitt, 10 Cox 
C. C. 592; Bex y.Mawbey, 6 Term B. 619. See Gogley on Strikes and 
Ix)ckouts (1894). 

(4) The Boot and Shoe Makers of Philadelphia (1806), pamphlet 
printed at Philadelphia; People y. Melyin, 2 Wheel. Grim. Gas. (N.Y.) 
262, or The Gase of the Journeymen Gordwainers of the Gity of New 
York, Yates' Select Gases, 111 (1809) ; Journeymen Gordwainers of Pitts- 
burgh (1815), pamphlet; Gom. y. Garlyle, Brightley's Bep. (Pa.) 36 (1821); 
State y. Buchanan, 5 Harris & Johnson (Md.) 317 (1821), where the sub- 
ject is fully discussed, with numerous citations ; People y. Trequier, 1 
Wheel. Grim. Gas. (N.Y.) 142 (1823) ; The Journeymen Tailors of Phila- 
delphia, pamphlet (1827) ; People y. Fisher, 14 Wend. (N.Y.) 1 (1836). 
See Gogley on Strikes and Lockouts, p. 8. 
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authenticity, and therefore the authority, of this ancient 
case raises an extremely perplexing question, namely, 
whether a combination among laborers to raise wages was 
a criminal conspiracy at common law. It is also an ex- 
tremely important question, since if it was the common 
law it is still the law in such states as have not adopted 
special statutes ; and it is important for the further reason 
that even where other circumstances exist to establish a 
conspiracy, nevertheless the effort to raise wages is usually 
the foundation of the whole matter. 

In the case of the boot and shoemakers of Philadelphia, 
tried in 1806,^ and that of the journeymen cordwainers of 
the city of New York, in 1809, ^ and the Pittsburgh cord- 
wainers, in 1815,® the doctrine of the journeymen tailors of 
Cambridge case was sustained, though its authenticity was 
strenuously denied by counsel, especially in the New York 
case, with a degree of forensic learning, logic and wit 
rarely equalled.* 

But in Commonwealth v. Carlyle, in 1821, Judge Gib- 
son, of the Supreme Court of Pennsylvania, announced a 
different rule. ^ That case was habeas corpus brought by 
certain master shoemakers who had been convicted of a 
conspiracy not to employ journeymen except at certain 
rates. He further says : " The unsettled state of the law 
of conspiracy has arisen, as was justly remarked in the 
argument, from a gradual extension of the limits of the 
offense, each case having been decided on its own peculiar 
circumstances, without reference to any pre-established 
principle." 

(1) Pamphlet printed at Philadelphia in 1806. 

(2) 2 Wheel Grim. Gas. (N. Y.) 262 ; s. c. Yates' Select Oases, 111. 

(3) Pamphlet. 

(4) See arguments of Sampson and Golden for defendants, in the 
Journeymen Gordwainers' Gase, Yates* Select Gases, *120, el seg, 

(6) Commonwealth v. Garlisle (1821), Brightley's Rep. 36. 
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Judge Daly, in Master Stevedores* Association v. 
Walsh, decided in 1867,^ approves the views of Judge 
Gibson, and criticises at length the correctness of the Cam- 
bridge tailors' case as an authority. Other judges of high 
standing have done the same.^ 

So far as the English cases are concerned, it cannot be 
doubted that the shadow of the statutes of laborers hung 
over all them — statutes which from 1350 to 1825, in ever- 
varying form but never-varying severity, placed the laborer 
under compulsions and restrictions which permitted him 
little of the semblance of a free agent. Great doubt sur- 
rounds the whole subject of common-law conspiracy, and 
that point of view is well expressed by Mr. Justice Stephen 
in his work on the Criminal Law of England,^ where he 
aays: 

" 1. No case hAS ever been cited in which any person was, for having 
combined with others for the raising of wages, convicted of a conspiracy 
in restraint of trade at common law before . the year 1825. There is, 
indeed, one case, that of the journeymen tailors of Cambridge, which may 
perhaps be an authority the other way, but this appears doubtful. 

" 2. There are some dicta to the effect that such combinations would 
be unlawful. The most important of these is the di4^u7n of Grose, J., in 
B. Y. Mawbey : ' In many cases an agreement to do a certain thing has 
been considered as the subject an indictment of for a conspiracy, though 
the same act, if done separately by each individual without any agree- 
ment among themselves, would not have been illegal. As in the case of 
journeymen conspiring to raise their wages, each may insist on raising 
his wages if he can, but if several meet for the same purpose it is illegal, 
and the parties may be indicted for a conspiracy.' This didum is an 
iUustration not necessary to the decision of R. v. Mawbey, and founded, 
as it seems to me, upon the case of the Cambridge tailors. I must add 

(1) 2 Daly (N. Y. Com. Pleas), 1. 

(2) See opinions : Chief Justice Shaw in Com. v. Hunt, 4 Mete. Ill 
(Mass.) ; Recorder Reed, in Journeymen Tailors of Philadelphia, pam- 
phlet, 1827 ; Chief Justice Williams, in Hartford Carpet Weavers' Case, 
Sup. Court of Conn., printed in Hartford, 1836; Judge Taft of the Sup. 
Court, Cincinnati, in Moores & Co. v. Bricklayers' Union, No. 1, 23 
Weekly Law Bulletin, 48 (1890) ; and others. 

(3) 3 Stephen's Hist, of Crim. Law of Eng., p. 209, d aeq. 
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that I am quite unable to understand why, if all combinations to nise 
WBf^ were at common law indictable conspiracies, it should have been 
considered necessary to pass the long series of acts already referred to. 
These acts are not in their form declaratory, nor do they even aasame 
that contracts between workmen for the purpose of raising their wages 
are illegal in the sense of being void, and so incapable of being en£:>rced 
by law. On the contrary, they enact that they shall be void. Mr. W. 
Erie observes that whilst the ancient statutes ' were in force, they tended 
to prevent a resort to the common-law remedy for conspiracy.' The 
inference from the existence of the statutes appears to me to be that until 
they were passed the conduct which they punish was not criminal. 

" On the other hand, the cases and dicta to which I have referred 
explain the undoubted £aict that in the year 1825 an impression prevailed 
that a combination to raise wages would constitute an indictable con- 
spiracy at common law." 

Again he says (p. 219) : 

"The viewsof Crompton, J.,and Lord Oampbell, C.J., on the sub- 
ject of conspiracy in restraint of trade, are thus expressed : Crompton, J., 
in Hilton v. Eckersly, 6 E. & B. 53 (1856), said, 'I think that icombina- 
tions like those disclosed in the pleadings in this case were illegal and 
indictable at common law, as tending directly to impede and interfere 
with the free course of trade and manu&cture.' His chief authority for 
this proposition was the dictum of Grose, J., in R. v. Mawbey, referred to 
above. Lord Oampbell, on the other hand, after referring to this dictum^ 
and stating that 'other loose expressions may be found in the books to 
the same effect,' says, 'I cannot bring myselfto believe without authority 
much more cogent, that if two workmen, who sincerely believe their 
wages to be inadequate, should meet and agree that they would not work 
unless their wages were raised, without designing or contemplating 
violence or any illegal means for gaining their object, they would be 
guilty of a misdemeanor, and liable to be punished by fine and imprison- 
ment.' The result is that the three judges of the Oourt of Queen's Bench 
each took a different view of the law on this subject, and that the six 
judges of the Oourt of Exchequer Ohamber took a fourth view, which ex- 
cused them from pronouncing an opinion on the question whether such 
conduct as Lord Oampbell described was at common law an indictable 
conspiracy or not" 

Mr. Wright, in his work on Criminal Conspiracy (pp. 
36 to 52), and Mr. Carson, in his appendix to that work 
(p. 178), express similar views, though Mr. Carson does 
not seem to adopt the broad conclusions of Mr. Wright 
against the existence of conspiracy at the common law. 
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UnqueBtionably, the long and almost unbroken line of 
jadicial declarations in America since the case of Common- 
wealth against Carlisle in 1821 supports the doctrine that 
it is not unlawful for working men to agree that they will 
not work, except for certain wages, that they are free to 
work for whom they please or not to work if they so pre- 
fer, and that it is not criminal for them to agree together 
to exercise this right. ^ 

Nevertheless, the common-law rule of conspiracy is 
nsually quoted with approval in the cases on this subject.^ 

(1) Journeymen Tailors of Philadelphia, pamphlet, 1827 ; Hartford 
Oarpet Weavers, Connecticut, pamphlet, 1836; Com. v. Hont, 4 Mete. Ill 
(1842) ; BoBton Glass Manufiactary y. Binney, 4 Pick. 425 ; Bowen v. 
ICatheson, 14 Allen 499 ; Master Stevedores' Association v. Walsh, 2 Daly 
1 (1867) ; Carew v. Rutherford, 106 Mass. 1 (1870) ; U. 8. v. Kane, 23 Fed. 
Rep. 748 (1885) ; State v. Stewart, 59 Vt. 273 (1887) ; Moores & Co. v. 
Bricklayers' Union, No. 1, 23 Weekly Law Bulletin, 48 (1890). This idea 
is usnally assumed, arfftiendo, by ju<^8 in the later cases. See, especially, 
cases in U. 8. coarts, cited infm. The marked change of sentiment and 
law on this subject can be noted in Mr. Wharton's treatment of it. Com- 
pare Whart. Crim. Law, 6th ed., p. 78, J2322 (1868), and 9th ed., p. 216, 
i 1366 (1885). 

(2) On the subject, generally, of conspiracy see English caaes; 
Poulterer's Case, 9 Co. Rep. 55 b; Regina v. Best, 1 Salk. 174; s. c. 2 Ld. 
Raymond, 1167 (1805) ; Timberly v. Childe, 1 Sid. 68 (1683) ; Rex v. 
Kinnersley, 1 Strange 193 (1716) ; Rex ▼. Cope, 1 Stra. 144; Rex v. Maw- 
bey, 6 T. R. 636 (1796) ; Rex v. Lord Grey, 3 Hargrave's St. Trials, 519 ; 
8. c. Howell's St Tr. 127 (1682) ; Rex v. Sir Francis Delaval, 3 Burr. 1434. 
Clifford V. Brandon, 2 Camp. 358 (1809) ; Gregory v. Brunswick, 6 Man. 
& Or. 205 ; The King v Eccles, 3 Doug. 337 (1783) ; The King v. Gill, 2 
Bam. & Aid. 204 (1818) ; Mogul Steamship Co. v. McGregor, L.R 15 Q. 
B.D. 476, L.R. 23 Q.B.D. 598 (1889). As to English cases under statutes 
since 1825, see Reg. v. Hewett, 5 Cox C. C. 162; Reg. v. DuflSeld, 5 Cox 
C. C. 404; Reg. v. Rowlands, 5 Cox C. C. 436, 466 ; 17 Q.B. 671 ; 6 Jur. 
268 ; Reg. v. Selby, 5 Cox C. C. 495 (Note to Reg. v. Rowlands) ; Rex v. 
Bykerdike, 1 Moody & Robinson, 179 ; In re William Perham, 5 Hurl. & 
Nor. (Ex.) 50; Wood v. Bowson, L. R. 2 Q. B. 21 ; O'Neil v. Longman, 4 
Best A Smith 376; O'NeU v. Kruger, 4 Best & Smith 385; Walsby v. 
Anley, 7 Jur. N.C. 465 ; Reg. v. Druitt, 10 Cox C. C. 592 (1867) ; Shel- 
boume v. Oliver, 13 Law Times Rep. (N.S.) 630 (1866) ; Skinner v. Kitch, 
10 Cox C. C. 493 (1867) ; Reg. v. Shepherd, 11 Cox C. C. 325 (1869) ; Reg. 
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The difficulty is not so much with the rule as with its 
application. 

The opinions in support of the right of combination to 
raise wages are often only dicta of the judges, in actions for 
damages, bills for injunctions, or indictments for conspiracy, 
where conspiracy is found to exist because of the intimida- 
tion, violence or boycotts which are the common accom- 
paniments of strikes in the concrete. 

In the midst of the uncertainty about the application 
of the common-law rule, one proposition is plain, viz., that 
where the confederacy is established, either at common law 
or under statutes, the gist of the offence is the conspiracy 

V. Hibbert, 13 Cox C. C. 82 (1876) ; Reg. v. Baald, 13 Cox C. C 282 (1876); 
Reg. V. Bunn, 12 Cox C. C. 316 (1872) ; Hilton v. Eckereley, 6 EL &B1.47. 

Ajnong the American cases are the following : Boot and Shoe Makers 
of Philadelphia, pamphlet, 1806 ; People v. Melvin, 2 Wheel Crim. Cas. 
(N. Y.) 262 ; s. c. The Journeymen Cordwainers of New York, Yates* 
Select Casee, 111 (1809) ; The Joameymen Cordwainers of Pittsboi^gh, 
pamphlet (1815) ; Com. v. Carlisle, Brightley's Rep. (Pa.) 36(1821); State 
Y. Buchanan (Md.), 5 Har. & Johns 317 (1821) ; Com. v. Judd, 2 Mass. 
329 ; The Journeymen Tailors of Philadelphia, pamphlet (1827) ; People 
V. Trequier, 1 Wheel. Crim. Cas. 142 (1823) i Lambert v. The People, 9 
Cowen 578; People v. Usher, 14 Wend. 9; s. c. 28 Am. Dec. 508 (1835); 
Com. V. Hunt, 4 Mete. Ill (1842) ; State v. Norton, 3 Zab. (22 N.J.L.) 33 
(1860) ; State v. Pulle, 12 Minn. 164 (1866) ; State v. Donaldson, 32 N. J. 
L. (3 Vr.) 151 (1867) ; Carew v. Rutherford, 106 Mass. 1; s. c. 8 Am. Rep. 
287 (1870) ; Master Stevedores' Association v. Walsh, 2 Daly. 1 (N.Y. 
Com. Pleas, 1867) ; Mapstiek v. Range, 9 Neb. 390; s. c. 31 Am. Rep. 415 
(1879) ; People v. Wilzig, 4 N.Y. Crim. Rep. 408 (1886) ; People v. Kostka, 
4 N. Y. Crim. Rep. 429 (1886) ; Old Dominion S. S. Co. v. McKenna, 30 
Fed. Rep. 48 (1887) ; State v. Stewart, 59 Vt. 273 (1887) ; State v. GUdden, 
55 Conn. 46 (1887) ; Com. v. Shelton, 11 Va. Law. J. 324 (1887) ; Crump 
V. Commonwealth, 84 Va. 927 (1888) ; Moores & Co. y. Bricklayers' 
Union No. 1, 23 Weekly Law Bulletin, 48 (1890) ; Pettibone v. U. S., 148 
U.S. 197 (1893) ; and other cases cited, tn/ra, under Boycotts and Injunc- 
tions. But compare the peculiar case of Cote v. Murphy (Pa.), 28 AtL 
Rep. 190 (1894), where a combination of employers to reduce wages raised 
by the ** artificial " means of labor organizations, was held not to be an 
unlawful conspiracy. 
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itself, and not the acts committed under it. Or to differ- 
entiate the rule: Where the conspiracy is to effect an 
nnlawfal purpose, the purpose only is required to be 
pleaded and proved ; where the conspiracy is to effect a 
lawful purpose by unlawful means, it is necessary to plead 
and prove the means employed.^ This is in compliance 
with the well established rule that whatever constitutes the 
crime must be clearly charged. 

The advent of fraud, force or intimidation into the con- 
ditions of a combination marks the vanishing point of 
doubt. Every man has the legal right to pursue his voca- 
tion without molestation, free from violence, intimidation 
or threats of injury to his person or his property. This 
right is an essential element of liberty under a free govern- 
ment, and it is a paramount obligation of government to 
protect him in that right. 

The employer still has the right in law to employ whom 
he pleases, and the laborer to work for whom he pleases. 
To interfere with either by violence or threats is a crime, 
and a combination for such a purpose is a criminal con- 
spiracy. ^ 

Mr. Carson sums up the decision thus : " The result of 
all the cases, ignoring matters of detail or special circum- 
stances, appears to be as follows : Workmen may combine 
lawfully for their own protection and common benefit, for 
the advancement of their own interests, for the develop- 
ment of skill in their trade, or to prevent over-crowding 
therein, or to encourage those belonging to their trade to 
enter their guild, for the purpose of raising their wages or 
to secure a benefit which they can claim by law. The 

(1) Com. V. Hunt, 4 Mete. Ill (1842) ; State v. Stewart, 69 Vt. 273 
(1887), and cases there cited, p. 287, et seq. ; Pettibone v. U. S., 148 U. S 
197 (March 6, 1893) ; U.S. v. Hirsh, 100 U.S. 33 ; and see, generally, cases 
cited in next preceding note. 

(2) See cases, English and American, cited iupra. 
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moment, however, that they proceed by threats, intimida- 
tion, violence, obstruction or molestation, in order to secure 
their ends, or where their object be to impoverish third 
persons, or to extort money from their employers, or to 
ruin their business, or to encourage strikes or breaches of 
contract among others, or to restrict the freedom of others 
for the purpose of compelling employers to conform to their 
views, or to attempt to enforce rules upon those not mem.* 
bers of their association, they render themselves liable to 
indictment.^ 

Boycotts are peculiarly within the pale of prohibition. 
Judge Seagle, of Pennsylvania, thus describes a boycott : 
^^ The word itself is a threat. In popular acceptation it is 
an organised effort to exclude a person from business relations 
with others by persuasion, intimidation and other acts 
which tend to violence, and they coerce him through fear 
of resulting injury, to submit to dictation in the manage- 
ment of his affairs." 2 

( To he continued.) 

(1) Wright on Criminal Conspiracies (Carson's Appendix to Ameri- 
can Ed. 1887), p. 178. 

(2) Brace Bros, v. Evans (Pa.), 3 R. A Corp. J. 561 (1888). 
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DE PR>€SENTI. 



THE WINNIPEG COUNTY COURT JUDGE. 

The refusal of His Honor Jadge Walker to hold chamber 
sittings in view of the fact that no particular room in the 
court house has been allotted to him, may be a way of cal- 
ling the Government's attention to the oversight. But 
there is one thing the Judge should not forget. Innocent 
suitors are being injured and much loss and annoyance has 
been caused thereby. No regular sittings of the Winnipeg 
court was held during vacation, nor was there a vacation 
judge. Now the largest district in the Province cannot be 
left this way. Quarrels between the Government and the 
Judge must not interfere with the administration of justice. 
It seems to us that it might have been well that the pro- 
fession were notified in advance that a refusal to do busi- 
ness would result if the judge were not provided with pro- 
per quarters. As a matter of fact some comments have 
already been made on the fact that this is the third month 
in which the County Court has practically been without 
a judge. That, with an excess of room, he should have 
been neglected is no doubt a matter to be regretted, but 
surely the Government does not intend this. We feel that 
it is the neglect of some departmental clerk, who should 
be miade to attend to his business at once. 

TWO NEW JUDGES. 

It is announced that Corbet Locke, Q.C., has been ap- 
pointed as judge of the new County Court division in 
Manitoba. There has been a rumour of this appointment 
for some time. We do not like the idea of making an 
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appointment of a County Court judge to the diBtrict in 
which he practiced, and we think in this case it would have 
been preferred by the judge if he had been appointed else- 
where. We do not say this by way of un&vorable com- 
ment in the appointment On the contrary, it is the first 
appointment made outside the practising bar of Winnipeg 
to a judgeship. The new judge has taken a very earnest 
interest in building a new hospital at Morden, and if he 
had not been a resident in Morden, we do not think it 
would have been built. It meant a serious loss of time 
and money to him, but he was willing to sacrifice it. The 
result is one that must be pleasing to him. The new judge 
has his enemies, but we know that he has many very warm 
friends. Of this we are confident that the appointment is 
a satisfactory one to his fellow practitioners, and that, as 
they are the best judges of his attainments, we have no 
doubt but the appointment will be satisfactory to the pub- 
lic. We congratulate the judge on his appointment and 
trust that he may long continue to fill the position to which 
he has been appointed. 

It has also been announced that D. L. Scott, Q.C., of 
Rogina, has been appointed judge, to fill on the Ter- 
ritorial bench the vacancy created by the death of Mr. 
Justice McLood. For years it has also, as in the previous 
CUMO, boon looked upon as a certainty that he would be 
olovatod to the bench. His rank among Territorial law- 
yers was admitted. His character was above reproach. Of 
hlN logal learning, the least we can say of it is that we be- 
llovo that ho will add strength to a bench which, for a lib- 
ornl knowlodgo of law, combined, indeed, with the founda- 
tion ^Ivon by a university training, now commands the 
rmnpoi^t of nil priiotitioners before it. We think that the 
appoint ntont is, like the proceeding one, creditable to the 
(lovorninont, and one conferred upon a worthy recipient. 



Ifi94. DB PRJiSBNn. 95 

THE REPORTS AND COLONIAL Q C'S. 

In the report of the case of The Attorney General of 
Ontario ve. The Attorney General of Canada^ found in " The 
Reports '' for May, page 6, the names of counsel appearing 
for Ontario are thus entered, " E. M. Blake (of the Canadian 
Bar) and R. K. Bray for appellants." Counsel for Canada 
are thus given : " Sir R. Webster, Q.C. and Carson, Q.C., 
for the respondents." Probably the editor intends E. M. 
Blake to be Mr. Edward Blake, Q.C., but where does he 
get the " M " ? We understand Mr. Blake's full name was 
Dominick Edward, but he never uses the first of these. 
Why does the editor leave out Mr. Blake's title as a 
Queen's Counsel when he gives it to Sir Richard Webster 
and Mr. Carson ? Is it ignorance or is it a slur on colon- 
ials ? The Judicial Committee of the Privy Council is not 
a Court but a Board, and colonial lawyers are just as much 
entitled to their colonial honours as they are to appear 
before the Board. The editor of the Reports has seen fit 
to assume a very pedantic, and in our opinion improper 
name, it behoves him to be particularly careful. 

MR. N. A. BELCOURT'S CIRCULAR. 

One of the most gratifying episodes of our editorial 
career was experienced on the ninth of September last, 
-when we received the foUowiug circular, dated the first of 
that month, from Mr. K. A. Belcourt, LL.M., of the legal 
firm of Belcourt and Ritchie, 23 and 24 Central Chambers, 
Ottawa: 
Deas Snt: 

I beg to inform you that the firm of Belcourt, MacCraken & Hender- 
son has been disBolved, and that I have formed the partnership whose 
card you will find herewith, and whose offices will continue to be in the 
"Central Chambers." 

The acceptance of the duties of Crown Attorney for the County of 
Carleton will not in any way interfere with my right of practice, and I 
have made arrangements that will enable me to give to my clients in the 
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two provinces of Ontario and Quebec the same time and attention aa for- 
merly. 

Yours truly, 

(Sd.) N. A. Bklooubt. 

The card mentioned disclosed the following interesting 
announcement relative to the senior member of the firm : 
" Business in the Province of Quebec will receive the per- 
sonal attention of Mr. Belcourt, who is an advocate and 
commissioner for that Province as well as for Ontario." 

Our immediate impulse on the receipt of the circular 
was to send a telegram (collect) to Mr. Belcourt, offering 
him our warmest congratulations on the following points : 
(1) That he had managed to retain, despite his late disso- 
lution, the offices in " Central Chambers " ; (2) That the 
acceptance of the duties of crown attorney would not inter- 
fere with his right to practice, and (3) That in spite of these 
tremendous augmentations of business, his Napoleonic 
brain had devised a scheme whereby he had made arrange- 
ments to enable him to give to his clientele in two Pro- 
vinces the same time and attention as formerly. 

Just as we were on the point of despatching the mes- 
sage, several thoughts occured to us which promptly 
dampened our enthusiasm and restrained our ardour. 
First, we had never dreamt of the existence of Mr. Bel- 
court, so why should he send a circular to us ? Second, 
why should we unduly excite ourselves over the fact that 
he had managed to retain his old offices ? Had he com- 
promised with the landlord, or what was the reason for this 
announcement ? It looked suspicious. Third, why should 
he tell us that because he was Crown Attorney, he could 
still practice ? Everyone knows that Surely it could not 
be that Mr. Belcourt was trading on that appointment for 
more business ? Fourth, there was nothing before us to 
show that Mr. Belcourt had any clientele, not only in two 
provinces, but even in one ; but then possibly Mr. Belcourt 
was of a prophetic disposition and was endeavoring to dis- 
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count the future. Finally, we were overwhelmed with the 
horrible suspicion, in view of all these circumstances, that 
Mr. Belcourt was sending out these circulars with a view 
of touting for business in a very unprofessional manner, 
but fearing to do him an injustice, we decided to print his 
little circular and our proceedings and doubts thereon and 
let his professional brethren be the jury to decide the matter. 

AMENITIES OF BENCH AND BAR. 

A certain attorney who practises before the Supreme 
Court of Michigan does not seem to be over-burdened with 
respect for that tribunal. In appealing from a trial Judge, 
he in his factum, commented on that functionary in the 
following language : 

It is impoBBible to read this chai^ without being impreBsed with the 
idea that the trial judge made a much stronger defense for the railroad 
than its regular counsel, and that said judge was gunning for game on his 
own account * * * It bears upon its own face its utter dishonesty. 
I make no pretense of respect for the charge or the judge that delivered 
it. It means nothing else than that the trial court deliberately and pur- 
posely, with preconceived intention, defeated the plaintiff, so far as with- 
in him lay. It cannot be excused as inadvertent or even carelessness. 
It is simply malicious ; a wanton prostitution of the most sacred element 
of its office. 

According to the Central Law Journal these impres- 
sions were not altogether pleasing to the Supreme Court 
which stigmatized " such an attack in court records upon 
honourable members of the profession as being without the 
pale of professional ethics, and as such we feel that we owe 
it to the judiciary and the profession to set the seal of our 
disapproval upon it." The expressions above used are un- 
doubtedly too strong, but many of the Winnipeg bar have 
been on cases tried before a County Judge lately where 
the deceased occupant of the bench from the very first 
disregarded the evidence and plainly gave vent to per- 
sonal animosity and predelictions. We ourselves remember 
well being on a jury case before that very Judge, and his 
conduct had been so atrociously biassed and his charge so 
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Yenemous that on the conclusion of the latter we felt it oar 
doty to rise and compliment the Judge on his able address 
on behalf of the defendant. It is not often judges openly 
insult their fellows, but Judge Canty of the Supreme Court 
of Minnesota who delivered a dissenting opinion in the 
case of State v. Holmany took occasion to remark in read- 
ing his opinion, '^ if this reasoning is too subtle and refined 
for the majority of the court, I cannot help it. In felling to 
meet it, it seems to me that they are acting on the prin- 
ciple on which a justice of the peace acted when he held 
that the plaintiff's case was so tangled up that he could 
not unravel it and so had to decide in his favour." The 
dissenting judge seems to occupy a position somewhat 
analogous to that of the one juror who complained of ^^ the 
eleven obstinate men " he had to deal with. 

MURDERERS' RIGHTS IN NEBRASKA. 

A very important case has recently been decided in 
Nebraska which seems to conflict with the doctrine of our 
courts as exemplified in the case of Mrs. Maybrick, who 
unsuccessfully endeavoured to obtain the insurance money 
on the life of her husband whom she had poisoned. The 
Central Law Journal states that more than three years ago 
the Supreme Court of the State above mentioned, decided 
the case of Schelljinberger v. Ransom^ wherein they held 
that the murder of an intestate by one to whom ordinarily, 
as heir, the property would have descended, formed an 
exception to the statutory rules of inheritance. In that 
case a father murdered his daughter in order to inherit her 
property, and shortly thereafter sold the property. The 
court held that the daughter's property did not descend to 
the father because of his crime. In so deciding they 
followed the authority of Riggs v. Palmer wherein the 
New York Court of Appeals, by a divided bench, had de- 
cided that a beneficiary who murders his testator cannot 
take under the will. (29 Cent. L.J. 470.) It seems that 
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our contemporary at the time pointed out that the decision 
was wrong, and now the same court has, after a rehearing, 
which has been pending for over three years reversed its 
former opinion in the Shellenberger case, 59 N. W. R. 935, 
and holds that statutes should be so construed as to give 
effect to the intention of the legislature ; and if a statute is 
plain and unambiguous there is no room for construction 
or interpretation, that the Nebraska statutes of descent is 
plain and unambiguous and by its own operation vests in 
the heir such estate as he is thereby entitled to co instanti 
upon the death of the intestate from whom the inheritance 
comes ; and that the murder of an intestate by the expec- 
tant heir formed no exception to the rule. The court 
points out some of the mistakes and fallacies of the former 
opinion as well as of the New York court in the decision 
of Riggs v. Palmer. It seems that the opinion in the case 
oi Insurance Co. v. Armstrong^ 117 XJ. S. 591, upon which 
great reliance had. been placed by both courts was mis- 
apprehended and improperly applied. 
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THE LAW SOCIETY OF MANITOBA 



Winnipeg, Tuesday, August 7 1894. 

Present — Mr. I. Campbell, Q.C., Mr. Perdue, Mr. Aikins, 
Q.C., Mr. Macdonald, Q.C., and Mr. Munson, Q.C. 

The President took the chair. 

Report presented from the Special Committee, dated 
2nd Aug., recommending that the tender of The Stovel 
Co. for printing the Manitoba Reports be accepted. 

Ordered that the report be received and adopted. 

Ordered that the form of the shelving in the library be 
retained, except as to the cornices, and that the same be 
painted and altered to conform to the new library ; That 
the President and Chairman of the Library Committee be 
authorized to obtain the assistance of the architect and to 
see to the carrying out of the arrangements. 
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REVIEWS. 



Tables for aacertaining the present valae of vested and contingent 
rights of Dower, Curtesy, Annuities, and other life estates, damages for 
death or injury by negligence or default based chiefly upon the Carlisle 
table of mortality, computed and compiled by Florien Giauque, A.M. 
and Henry B. McClure, A.M., members of the Cincinnati bar. Full calf, 
8 vo., Robert Clark & Co., Cincinnati, 1894. 

This Ib a very rare compilation on a subject that is now 
becoming of much more importance in the XJ. 8. and 
Canada than heretofore. One can ascertain the value of a 
clients life in case he wants to sue a railway or an insurance 
company. There is a number of very useful tables 
appended and the book must be exceedingly useful to 
insurance companies, actuaries and lawyers who have a 
large practice on damage suits against railway and other 
companies for loss of human life. Tables of expectancy of 
life, by the Carlisle table, American. Northampton and 
Thirty Offices Experience combined, and Farr No. 3 are in- 
cluded among the list of contents. 

A Treatise on the Investigation of Titles to real estate in Ontario, with 
a precedent for an Abstract, second edition, by Edward Douglas Armour, 
J.Q.C., of Osgoode Hall, Barrister-at-law. 8 vo. half calf ; The Carswell Co . 

This work has now reached such a point as to be con- 
sidered the standard work on the subject to which it refers. 

We, however, think that more extensive treatment 
should have been given to the collateral remedies on a 
mortgage with whom the mortgagor is in default. We 
observe that a number of authorities, e g. Dysart v. Drum- 
mond, 7 Man., R. 68 ; Credit Fonder Franco-Canadian v. 
Andrew, 9. Man. R., are not referred to. 
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Real Property Statutes of Ontario, being a selection of Acts of Prac- 
tical Utility, by Alfred Taylour Hunter, LL.B., of O^goode Hall, Barrister- 
at Law, half calf, 8 vo. ; The Carswell Co. 

We feel that the Ontario practitioner has now before 
him one of the most useful publications published for some 
time. To the country practitioner the lengthy manner in 
which the leading cases are set out must be very satisfisic- 
tory. The annotations seem to be carefully done, and do 
not wander from the text. 

We candidly believe that the statement of the author 
" that it is the results of materials collected and of evenings 
spent during several years " and believe that the author 
will be repaid for his trouble by the manner in which the 
volume will be received by the profession. 
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Injunction and Organized Labor/ 

(Continued from p. 92.) 



As frequently applied, it is one of the most heartless 
and brutal manifestations of private revenge recorded in 
history, and is calculated to call forth the abhorrence and 
just apprehension of all men who respect law and love 
liberty. 

There may be an ideal boycott, as there is said to be an 
ideal anarchy, but the boycott of which the law takes cog- 
nisance is synonymous with conspiracy, for boycott is con- 
spiracy. ^ 

*A paper read at the American Bar Aasociation, Saratoga, N.Y., 22 
Aognst, 1894, by Charles Claflin Allen. 

(1) Bay's Contractual Limitations, 410, 411 ; Cogley on Strikes and 
Lockouts. 251 ; Mogul S. S. Co. v. McGregor, L.R., 16 Q.B.D. 476 (1885) ; 
People V. Wilzig, 4 N. Y. Crim. Rep. 403 (1886) ; People v. Koetka, 4 N.Y. 
Crim. Rep. 429 (1886) ; State v. Glidden, 55 Conn. 46 (1887) ; Baughman 
V. Asken, 11 Va. Law J. 196 (1887) ; Com. v. Shelton, 11 Oa, Law J. 324 
(1887) ; Old Dominion S. S. Co, v. McKenna, 30 Fed. Rep. 48 (1887) ; 
Crump V. Commonwealth, 84 Va. 927 (1888) ; Brace Bros. v. Evans (Pa.) 
3 Ry. <fe Corp. Journal, 561 (1888); Sherry v. Perkins, 147 Mass. 212 (1888) ; 
Moores & Co. v. Bricklayers' Union No. 1, 23 Weekly Law Bulletin, 48 
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Wherever these elements of intimidation and violence 
enter into a combination, the law of conspiracy applies. It 
may be safely asserted that no adjudicated case holds the 
contrary. And the conspiracy being established, the acts 
of each in furtherance of its purposes bind all.^ Statutes 
have been adopted in a number of States which greatly 
soften the rigor of the common-law rule of conspiracy, and 
extend the privileges of organized labor in many ways ;' 
but as their provisions vary, and their eflEect is local, lack 
of time prevents any consideration of them. 

On the other hand, several states have adopted statutes 
against boycotts ; and the tone of public sentiment, as ex- 
pressed with legislation generally, is clearly opposed to 
acts of violence or intimidation. "* 

(1890) ; Casey v. Cincinnati Typographical Union No. 1, 46 Fed. Rep. 141 
(1891). King V. Sterling, 1 Keb. 650, was a case of boycott. The earliest 
recorded case was that of the Bailiffs of Shrewsbury, in 1221, noted under 
the title Boycott, in vol. 1, Publications of the Selden Society, p. 115, 
Pleas of the Crown. 

(2) U.S. V. Kane, 23 Fed. Rep. 748 (1885). See cases on conspiracy 
generally. 

(3) New York: Penal Code, ?? 168, 170, 171; Pennsylvania: 2 
Brightley's Purdon's Dig., p. 1172; Laws of Pa., 1891, p. 300; New Jersey: 
Supp. Revision, p. 774, ?30; Minnesota: 2 Stat. Minn., 1891, |§ 6092, 
6093,6094; Missouri: Rev. Stat. Mo., 1889, J? 3780, 3781; Laws of Mo., 
1891, p. 122; Laws of Mo., 1893, p. 187. Other States have passed Acts 
modifying the common law in various ways. See also the Act to Legalise 
the Incorporations of National Trades* Unions (1886), 24 U.S. Stat, at 
Large, p. 86, chap. 567 ; Statute on Arbitration (1888), 25 U.S. Stat., p. 501, 
chap. 1063. 

(4) Colorado : Mills' Ann. Stat, of Col., p. 923, 1 1295 (Act passed in 
1889); North and South Dakota: 2 Rev. Code of Dakota Ter. (1883), 
ii 733. 734 of Penal Code; Illinois: Kurd's Rev. Stat, of 111. (1891), p. 
471, i 46 (Act passed in 1887) ; see, also. Annotated Stat. 111. 1885, chap. 
38, par. 206, 207, 208 ; Missouri : Rev. Stat. Mo., 1889, i 3783 ; New Hamp- 
shire : Public Stat. N.H., 1891, chap. 266, § 12; p. 716 (Act passed in 1887); 
New York : Rev. Stat. N.Y. Penal Code, i 168, chap. VIII, p. 34 ; Oregon: 
1 HilFs Ann. Laws of Oregon, J 1893, p. 958; Rhode Island: Public Stat. 
RL, chap. 241, ? 8, also chap. 242, | 40 ; Texas : Wilson's Tex. Crim.Stat. 
Penal Code, { 834, art. 495 6 (Act passed in 1887) ; Vermont : Rev. Lawa 
of Vt.. 1880, chap. 196, U 4226, 4227 (Act passed in 1867) ; Wisconsin : 2 
San. & Ber. Ann. Stat., p. 2255, {} 4466a & 44666 (Act passed in 1887). 



1894. INJUNCTION AND ORGANIZBD LABOR. 105 

The use of the writ of injunction ae a preventive of un- 
lawful aggressions by organized labor is of very modem 
application. The first case in point seems to have been 
Springhead Spinning Co. v. Riley, L.R., 6 Eq. 551, decided 
in 1868, in which the defendants, officers of a trades union, 
gave notice to workmen, by placards and advertisements, 
that they were not to hire themselves to plaintiff; and, as 
the bill alleged, this intimidated workmen, and seriously 
injured the value of plaintiff's property. On demurrer, it 
-was held that the acts of the defendants, as alleged by the 
bill, amounted to crime, and the Court would interfere by 
injunction to restrain such acts, inasmuch as they also 
tended to the destruction of property. 

The Court, through Vice-Chancellor Malin, re-affirms 
the well-established doctrine that a Court of Chancery will 
not enjoin the commission of crimes, and that the function 
of equity is to protect the civil right of property. He 
refers to the opinions of Lord Campbell and Lords Justices 
Bruce and Turner in the famous case of The Emperor of 
Austria V. Day and Kossuth, 3 De G. F. & J. 232, 239, 263, 
and quotes from Lord Eldon in the celebrated case of 
Macaulay v. Shackell, 1 Bligh (N.S.), 96, 127, where he 
says : " The court of equity has no criminal jurisdiction, but 
it lends its assistance to a man who has, in view of the law, 
a right of property, and who makes out that an action at 
law will not be a sufficient remedy and protection against 
intruding upon his publication." The conclusion reached 
by Vice-Chancellor Malin was that " the jurisdiction of 
this court is to protect property, and it will interfere by 
injunction to stay any proceedings, whether connected with 
crime or not, which go to the immediate or tend to the ul- 
timate destruction of property, or make it less valuable or 
comfortable for use or occupation." 

No clearer or more satisfactory definition of equity 
]urisdicti(Hi in this class of cases has been, or can be, made. 



106 WESTERN LAW TIMES. October 

It recognizes the essential idea of equity jurisprudence that 
private rights of suitors, litigants in its forum, are to be 
protected. It will be noticed that there is no suggestion 
of the preservation of public rights or the punishment of 
public wrongs. Even in the case of The Emperor of Aus- 
tria V. Day and Kossuth, supra^ there was no recognition 
of a jurisdiction to enforce political prerogatives or powers, 
and the Court expressly declined to admit the existence of 
any such jurisdiction in equity. Said Lord Campbell in 
that case (p. 239) : ^'I consider that this Court has juris- 
diction to protect property from an act threatened, which, 
if completed, would give a right of action. I by no means 
say that in every such case an injunction may be demanded 
as of right, but if the party applying is free from blame, 
and promptly applies for relief, and shows that by the 
threatened wrong his property would be so injured that 
an action for damages would be no adequate redress, the 
injunction will be granted. 

This basis for jurisdiction is an important one to bear 
in mind in following the history of injunction under later 
conditions. 

The Springhead Spinning Company case did not lead 
to any development of the law of England as applied to 
labor problems. In 1885, Lord Coleridge, in Mogul Steam- 
ship Co. V. McGregor, L.R 15 Q.B.D. 476, recognised the 
right of injunction on the ground that a conspiracy on the 
part of shipowners to monopolise the China trade was an 
indictable offence, and therefore actionable, if private and 
particular damage could be shown — another illustration 
that the function of equity is the protection of private 
rights. "To warrant the Court, however," says Lord 
Coleridge, "in granting an interim or interlocutory in- 
junction to restrain the parties from continuing to pursue 
the objectionable course, those who complain must at least 
show that they have sustained, or will sustain, * irreparable 
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damage/ that is, damage for which they cannot ohtain 
adequate compensation without the special interference of 
the Court. It was an application of plaintiffs for an in- 
junction to restrain the defendants from doing that which 
^was called throughout the case, and which I really see no 
reason for hesitating to call also, boycotting the plaintiffs. 
It is admitted that this is a novel application ; and although, 
certainly, that would not be by any means an insuperable 
objection, provided we saw that justice required us to ex- 
ercise the power that is invoked, still it is a matter that is 
not to be disregarded." And on the facts of that case the 
injunction was denied. 

It remained for the courts of this country to effect the 
evolution — ^is it too much to say the revolution ? — of equity 
jurisdiction. In 1888, the cases of Sherry v. Perkins, 147 
Mass. 212, and Brace Bros. v. Evans, 8 Ry. & Corp. Jour. 
561, Court of Common Pleas of Allegheny County, Pa., 
were decided. In 1891, Casey v. The Cincinnati Typo- 
graphical Union No. 1, 45 Fed. Rep. 141, came before the 
United States Circuit Court in Ohio. These were all cases 
of boycott by solicitation, threats, parading with banners, 
issuing circulars, and by other familiar boycotting devices, 
and in all three cases injunction was granted on the grounds 
of conspiracy and irreparable damage to property. These 
decisions seem to have been solely on the grounds laid 
down by the English judges ; and in the Typographical 
Union case, Judge Sage said : '^ No case has been cited 
where, upon a proper showing of facts, an unsuccessful 
appeal has been made to a Court of Chancery to restrain a 
boycott. The authorities are all the other way."^ 



(1) Casey v. Cincinnati Typo. Union No. 1, 45 Fed. Rep. 141 (1891) 
citing People v. Wilzig, 4 N.Y. Crim'. Rep. 403; People v. Kostka, id. 42» 
Com. v. Shelton, 11 Va. Law J. 324 ; State v. Glidden, 8 Atl. Rep. 890 
s. c, 55 Conn. 46 ; Reg. v. Barrett, 18 Law J. 430. 
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In 1892, in Coenr d'Alene Consolidated and Mining Co. 
V. Miners' Union of Wardner, 61 Fed. Rep. 260, Judge 
Beatty, in the United States Circuit Court for the District 
of Idaho, granted an injunction against trespass hy enter- 
ing upon complainant's mines, and by force, threats and 
intimidation preventing employees from working. 

In his opinion, Judge Beatty says : " A wrong exists ; 
rights have been infringed ; unoflfending citizens have been 
maltreated ; the law has been over-ridden. May the Courts 
be successfully invoked for restraining relief? " After dis- 
cussing the logical results of permitting laborers to dictate 
to their employers in the management of their business, 
and recognising the American doctrine right of men to 
work or not as they please, and at such wages as they 
please ; to combine for lawful purposes and adopt all law- 
ful means to advance their interests, he expresses his views 
as follows : " Unfortunately, combinations of labor are met 
by associations of employers, each trying to baffle what it 
deems the aggressions of the other. It is to be regretted 
these opposing forces have in late years gone so far in their 
efforts for supremacy that they now operate upon the 
principle that their interests are antagonistic. It is when 
these contests beceme so heated that violations of the law, 
the peace of the community, and the destruction of life and 
property are threatened, that the Courts are compelled to 
interfere." 

By this he means, of course, that courts of equity are 
compelled to intervene. Here is the entering wedge of the 
" public rights " idea as a function of equitable jurisdiction. 
Prom this time progress is rapid. 

Blindell v. Hagan, 54 Fed. Rep. 40, in the United 
States Circuit Court for the Eastern District of Louisiana, 
was a suit for injunction against a combination of persona 
who were preventing shipowners from shipping a crew. 
This seems to have been the first attempt to invoke the 
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"Anti-Trust" Law, Act 1890, 20 St., p. 209. Judge 
Billings, however, in an opinion filed February 9, 1893, 
held that only the Government could bring injunction suits 
under the Act, and refused a writ upon statutory authority ; 
but the Court took jurisdiction under the general power of 
equity to prevent a multiciplicity of suits, and granted the 
injunction. He re-affirmed the time-honored rule that 
"there can be equity jurisdiction only when the case in 
question belongs to one of the recognised classes of cases 
over which equity has jurisdiction." On appeal, the 
decision was affirmed by the Circuit Court of Appeals, the 
Court adopting the opinion of Judge Billings, totidem 
verbis.^ 

On April 3, 1893, Judge Taft rendered his decision in 
the celebrated Ann Arbor case. ^ He applied the powers 
of equity to compel the defendant railroad companies to 
fulfil their duties, under the Interstate Commerce Act, to 
furnish equal facilities to connecting companies. The in- 
junction was held by him to extend to the agents and 
servants of the defendants, under the rule in equity that 
agents and servants were bound by the injunction on the 
ground that their acts were the acts of their employer. 
Mr. P. M. Arthur, Chief of the Brotherhood of Locomotive 
Engineers, being subsequently made a party, was enjoined 
from ordering a strike, and by mandatory injunction was 
required to rescind his order already given, calling into 
force a rule of the Brotherhood, which produced a boycott 
by all of its members, against the road on which the strike 
existed. This rule. Judge Taft declared, when called into 
use, efiected a conspiracy to commit a crime under the 
statutes of the United States, accompanied by irreparable 
damage to the complainant railroad company. 

(1) Blindell v. Hagan, 6 CCA. 86; s. c, 66 Fed. Rep. 696 (affirmed 
May 29, 1893, U.S. Cir. Court of Appeals, Fifth Circuit). 

(2) Toledo A. A. & N. M. Ry. Co. v. Pennsylvania Co., 64 Fed. Rep. 
730 (Circuit Court, N.D., Ohio, W.D., April 3, 1893). 
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The opinion displays great legal acumen, learning and 
almost irresistible logic. Yet it is noteworthy that in this 
case a mandatory injunction, which, by the rules of equity, 
as Judge Taft himself states, is of unusual application, was 
issued on preliminary motion, ex parte, under a special 
statute passed for the regulation of railroads in the interest 
of the public, against one not originally a party to the pro- 
ceedings, who is not a common carrier subject to the pro- 
visions of the Act, nor the agent or servant of any such 
common carrier. To this may be added the question 
whether the statute, in expressly providing various 
remedies, legal and equitable, for persons affected by its 
violations, including injunctions under conditions not exist- 
ing in the Ann Arbor case, does not preclude the remedy 
in that case under the rule, expressio unius, exclimo 
alterius^ 

Underlying the whole case is the idea of an invasion of 
public rights. The statute imposes on the railroad com- 
pany a public duty ; the omission to perform that duty is 
a crime ; Mr. Arthur, though not under any affirmative 
obligation to perform the public duty, conspires to prevent 
its performance ; Mr. Arthur is guilty of a crime ; irrepar- 
able damage results to the public as well as to the com- 
plainant ; therefore Mr. Arthur is enjoined. This is the 
logical analysis of the Ann Arbor case. 

( To be continued.) 
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THE JUDICATURE ACT AGAIN. 

In our January issue under the title " Is the Judicature 
Act a necessity?" we considered at some length the bill 
which was then before our legislature to introduce that 
measure into this Province. The colclusion was arrived 
at that it would be more than unwise to do so without first 
thoroughly investigating other systems, notably the codes 
which obtain in several of the United States, and especially 
that of New York. Subsequent events have more than 
justified us in the stand taken against this measure, which 
was dropped for the time, but in view of the fact that it 
will doubtless be re-introduced at the next session it is as 
well to bear in mind what is thought of the Judicature 
Act in those countries where it is in force. 

First then it is very significant that in Ontario, whence 
came those members of our Bar who urge its adoption 
here, one of the most powerful and influential journals of 
Canada has started a crusade against the present system of 
legal procedure, and calls loudly for a complete and 
thorough reform, and a glance at almost any issue of the 
journal mentioned will show that this movement has re- 
ceived very general support from the Ontario press ; in 
fact, if we mistake not, '* law reform " has been laid down 
as an important plank as a platform of a political party. 

This is not encouraging. But let us go to England 
and is the litigant to be found, radiant, sitting under his 
vine and fig tree and faring sumptuously every day ? Not 
at all. He is continually entering a most emphatic protest 
against the Judicature Act and kicking vigorously against 
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the pricka in a state of mind which may be described mm 
irascible in the extreme. Instead of the administration of 
justice being simplified it is daily becoming more compli- 
cated, rules of court follow rules of court, confusion be- 
comes confounded, till even the legal press cannot stand it 
and the Law Journal is moved to state, July 14, that " rf 
making new rule of court there would seem to be no end. 
The rules of November, 1893, introduced changes of con- 
siderable importance into the practice of the courts. We 
are now called upon to digest another set of rules which 
are intended to come into operation on October 24 next^ 
and which will make a further and nor inconsiderable ad- 
dition to a code the bulk of which is assuming seriooa 
proportions." 

One hears a lot in Manitoba of the Ontario practitioner 
who has practiced under the Judicature Act and found it 
much better than the Common Law Procedure Act in force 
in this Province. The writer of this article may be quoted 
as an example the other way, for after being educated 
under the latter act in Manitoba he has now had some 
eight months experience of the former in British Columbia 
and is more than ever convinced that his fellow members 
of the Manitoba Bar should be very careful how they 
rashly embrace a code which has been tried and found 
wanting. 

RECORDER JOHNSON ON THE GENERAL QUARTERLY 
COURT. 

When the late Sir Francis Qodschall Johnson was Re- 
corder of Manitoba, the first grand jury of that Province 
was summoned for the General Quarterly Court, which sat 
at Winnipeg on May 16, 1871, and was presided over by 
him. A report of the proceedings, and full text of his 
important and instructive charge to the jury will be found 
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in the Weekly Manitoban of May 20, 1871. The following 
ezpresfiioDB of his in regard to the administration of justice 
in Bapert's Land are well worthy of being borne in mind 
l>y the legal profession. 

" We derive our laws, gentlemen, from very ancient 
services, which have received very recent sanction. (This 
refers to the Hudson's Bay Company's charter, and the 
recognition of the General Quarterly Court of Canada.) No 
courts had been established by the Crown, and no justices 
appointed, nor had the government of Canada ever sent 
any commissioners to execute the powers of the Canadian 
courts, and therefore, it became necessary to make provi- 
sion for the Indian Territories that were not included in 
the charter, leaving to the courts established by the Hud- 
son's Bay Company in their own territories, the authorities 
and jurisdiction that belonged to them. Practically then, 
these statutes have been imperative, or nearly so, during 
the 67 years that have elapsed from 1803 to the present 
time. Notwithstanding the anxiety evinced by the Im- 
perial authorities for the establishment of a proper system 
for the administration of justice here, effect has never been 
given by the executive power, either of England or of 
Canada, to these enactments, and the only attempts ever 
made, as far as I am aware, to execute them, were the 
trials in Upper Canada in 1818, arising out of the death of 
Governor Semple and others ; the trial at Quebec in the 
same year of De Reinhardt, for murder, and the trial of 
Ladieu and Laigrasse, in 1838, at Three Rivers, for murder 
committed in the Rocky Mountains." 

In an editorial notice of the sitting of the court the 
Manitoban says : " Here is the first regular General Court 
held since November, 1869, and the whole judicial machin- 
ery may be now considered as in full play." 
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SOME LEGAL ANECDOTES. 

A number of storiee concerning Chief Justice Johnson, 
who was the first to sit on the bench ot this Province after 
the transfer to Canada, are going the rounds. Here are 
three of them which are worth preserving : — 

On one of his circuits in the Eastern townships during 
the winter, he startled the inmates of a country hotel, at 
which he put up, out of their wits. The night was bitter- 
ly cold, and the hotel proprietor was not extravagant in 
his fuel supply, nor in the weight of his blankets, as the 
judge very soon found out after getting into bed. He put 
over his bed coverings his heavy coat and other clothes ; 
still the wind and the arctic frost became colder and colder, 
And sleep he found impossible. What was to be done ? 
It was after midnight, and no one around to make a fire. 
Happy thought. The judge arose, and putting on his slip- 
pers and dressing gown, went into the passage and shouted 
with all his might, "fire,! fire,!! fire !!!" In a few seconds 
the whole of the hotel was aroused, and each frightened 
one enquired where it was. Then came the proprietor. 
Panting and scared, he ran to the judge and screamed out: 
^* Where is the fire,! where is it?" The judge, with a 
merry twinkle in his eye, replied : " That's just what I 
have been trying to find." A good fire was at once made 
in his room and the rest of the night was spent in comfort. 

On another occasion, when examining a witness, he said : 
" I want to know, did you see it done ? " Witness : " No, 
I was not an eye witness, but an ear witness." " Ah," 
remarked Johnson, " a near witness and not a nigh wit- 
ness? That is what I call a distinction without a differ- 
ence !" 

An appeal was taken from one of his judgments to the 
Court of Appeals, but his view was sustained. On being 
met by Judge M , the latter said : " Well, Frank, I 
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have just sustained a judgment of yours." Yes ? Well, 
my dear M , I still think I was right f " 

The late Chief Justice of British Columbia, Sir Mat- 
thew Begbie, was the hero of the following episode, which 
we are assured is perfectly authentic. In 1883, a man was 
eharged in Victoria with having killed another man with 
a sandbag, and in the face of the judge's summing up, the 
jury brought in a verdict of not guilty. This annoyed the 
Chief Justice, who at once said : " Gentlemen of the jury, 
mind that is your verdict, not mine. On your conscience 
will rest the stigma of returning such a disgraceful verdict. 
Many repetitions of such conduct as yours will make trial 
by jury a horrible farce and the city of Victoria a nest of 
immorality and crime. Go, I have nothing more to say to 
you. And then turning to the prisoner, the Chief Justice 
added : '^ You are discharged. Go and sandbag some of 
those jurymen ; they deserve it.*' 

A coroner's jury in Vancouver Island is credited with 
some remarkable verdicts. In the early days it was not 
considered a very heinous crime to kill an Indian or " Si- 
wash " (Fr. sauvage) as the aboriginic is called on the Pa- 
cific Coast. One of them was found in a lonely and dis- 
tant spot in the woods with every indication of having been 
foully murdered. The coroner sat on the corpse and the 
"good men and true" pondered deeply as to what verdict 
they could bring in which would not in any way bring 
home the crime to the door of the man that was notorious- 
ly the murderer. The result of their deliberations was : 
" Fell over a cliflf." But — ^this the coroner refused to ac- 
cept, for nature had neglected to provide this means of 
destruction in that neighborhood. So they tried again, and 
came back triumphantly with "Worried to death by dogs." 
The obstinate coroner rejected this also for the body was 
not mangled, and there were no dogs within fifty miles. 
Once more the sworn supporters of the public peace strug- 
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gled with the problem, and finally announced that they had 
had enough of such fooling and their final verdict was : 
"Found drowned," and if the coroner didn't like this they 
would return none other. It was accepted. 

The inhabitants of a certain town in Kootenay, B. C, 
had, after a bitter contest with a neighboring and hostile 
town, succeeded in persuading the Government to select 
their town as the centre of a judicial district and the site 
of a court house, shortly to be erected. A number of bills 
had been sent up by the grand jury a few months ago, 
which were being disposed of by the hanging justiceof assize, 
but with little effect, for the jury was not a "hanging" 
but a " goal delivery" one. After one or two noted male- 
factors had escaped punishment, a prisoner of low reputa- 
tion was arraigned on a serious charge. The evidence was 
somewhat conflicting and the jury retired and wrangled 
for a considerable time and late at night came into court 
with a mixed up " compromise" verdict which the judge 
refused to accept, and sent them back saying they should 
come to a straight and prompt decision or he would dis- 
charge them and change the venue, for it was apparent that 
it was improper to leave the administration of justice in 
such vacillating hands. The jury retired and almost im- 
mediately thereafter brought in a verdict of "guilty." 
This was rather a surprise, so on being questioned after- 
wards for their reasons they explained that they were 
afraid that unless they found the prisoner guilty the judge 
would change the court house to the rural town ! As the 
foreman explained, " By gosh we can get any amount of 
prisoners but there is only one court house going !" 
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THE LAW SOCIETY OF MANITOBA 



Convocation. 



Monday, October 8, 1894. 

Present: Mr. I. Campbell, Q. C, Mr. Perdue, Mr. 
Cameron, Mr. Haggart, Q. C, Mr. Archibald and Mr. 
Munson, Q. C. 

Minutes of meetings held on July 13 and August 7, 
1894, read and confirmed. 

Letter from The Stovel Co. dated 30 August, accept- 
ing the Society's terms for printing the Law Reports 
(except as to the charge for mailing) read and ordered to 
be filed. 

Letters read from Mr. Andrews and Mr. Gilmour ap- 
plying for lockers. Ordered that Mr. Perdue and Mr. 
Haggart be appointed a committee to obtain new lockers 
and allot same. 

Petition presented from A. De Laronde dated 20 
August, 1894, asking for return of entrance fee and fees 
paid for notices for First Intermediate. Ordered that the 
Secretary write him that the Benchers had no power to 
return the entrance fee, but if he verified the petition by a 
statutory declaration the notice fees amounting to $12 
would be returned to him. 
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Ordered that the following acoounts be paid : — C. H. 
Wheeler, |25 ; A. 0. Sutherland, 1337.50. 

Ordered that the Librarian procure two Yale locks for 
the doors of the Library and the room adjoining, also new 
lining for the carpet. 
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*'t§^e wili sell to no moHf we will demy no man, or defer right nor justice." 

—Magna. Charta. 

Vol. V. NOVEMBER, 1894. No. 10. 



Injunction and Organized Labor/ 

(Continued from p. 110.) 



After all, the gravamen of the case is the crime, which 
is an offence against the public of conspiring to injure the 
public. In the light of Judge Jenkins' injunction in the 
KTorthem Pacific case, it is interesting to note, in passing, 
the views of Judge Taft concerning the right of employees 
to quit their service. " They may avoid obedience to the 
injunction/' he says, " by actually ceasing to be employees 
of the company; otherwise the injunction would be in 
effect an order to them to remain in the service of the com- 
pany, and no such order was ever, so far as the authorities 
show, issued by a court of equity. It is true that if they 
quit the service of the company, in execution of Rule 12, 
in order to procure or compel defendant companies to 
injure the complainant company, they are doing an unlaw- 
ful act, rendering themselves liable in damages to the com- 
plainant if any injury is thereby inflicted, and that they 
may be incurring a criminal penalty as already explained, 

*A paper read at the American Bar Association, Saratoga, N.Y., 22 
August, 1894, by Charles Claflin Allen. 
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but, no matter how inadequate the remedy at law, the arm 
of a court of equity cannot be extended by mandatory in- 
junction to compel the enforcement of personal service as 
against either the employer or the employed."^ 

Throughout his opinion, Judge Taft nowhere in terms 
refers to the invasion of public right as a ratio deeidendu 
But Judge Jenkins, in the now famous Northern Pacific 
case, takes his stand squarely on that platform.^ 

There the injunction was not granted on original bill 
by complainants, but on petition of the receivers, in aid of 
the receivership ; in itself a remedy not usual in practice, 
because the appointment of the receiver is supposed to 
draw with it all necessary power to protect the property in 
the custody of the Court without the application of injunc- 
tion, which is a separate form of remedy. 

On motion to modify the decree. Judge Jenkins says :^ 

" The railway is a great public highway. Its primary 
duty is to the public. In the interest of the public it must 
be kept a going concern, although it prove unremunerative 
to the shareholders. Bondholders and shareholders invest 
their money in view of the public nature of the enterprise. 
The rights and interests are subordinated to the public 
duty charged upon the road. And so also employees, in 
entering the service, assume obligations co-extensive in 
kind with that of the corporation. They may indeed 

(1) Toledo A. A. & N. M. Ry. Co. v. Pennsylvania Co., 54 Fed Rep. 
740, at page 743 ; citing Stocker v. Brockenbank, 3 Mac. & G. 250 ; John- 
son V. Shrewsbury R. Co., 3 De Gex, M. & G. 914; Pickering v. Bishop 
of Ely, 2 Y. & C. C. C. 249; Lumley v. Wagner, 1 De Gex, M. & G. 604. 

(2) Farmers' Loan & Trust Co. v. Northern Pac Ry. Co., 60 Fed. 
Rep. 803 ^Circuit Court E. D. Wisconsin, April 6, 1894). 

(3) Page 813. The power to punish for contempt for interference 
with property in the hands of receivers has been repeatedly exercised. 
See U.S. V. Kane, 23 Fed. Rep. 748 (1885) ; In re Doolittle, 23 Fed. Rep. 
544 (1885) ; In re Wabash R. Co., 24 Fed. Rep. 217 (1885) ; In reHiggins, 
27 Fed. Rep. 443 (1886). 
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sever their relation in a proper and decent manner, but 
they may not legally resort to obstructive methods to com- 
pass their demands. Their rights— as the rights of bond- 
holder and shareholder — are subordinate to the rights of 
the public, and must yield to the public welfare." 

Here is the culmination of the " Public Rights " con- 
ception — ^the speedy fruition^ of the seed. And that, with- 
out any necessary reference to statutory authority. But 
the progress of events is not yet complete. 

By the Act of 1890, commonly known as the "Anti- 
Trust" Law,^ it is provided that " every contract, combi- 
nation in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal." 

The second section prohibits monopolizing any part of 
trade or commerce among the States or with foreign 
nations. Penalties are imposed for the violation of any of 
the provisions of the Act. 

By the fourth section, the attorney-general is authorized 
to institute proceedings in equity to prevent and restrain 
violations of the Act. 

The statute was first enforced in the case of The United 
States V. The Workingmen's Amalgamated Council of New 
Orleans, 54 Fed. Rep. 994, where Judge Billings, in an 
opinion filed March 26, 1893, held that injunction would 
lie, under the provisions of this Act, against the draymen 
of New Orleans, through whose strike the whole business 
of New Orleans was paralyzed, and the transit of goods 
from State to State and to foreign countries was entirely 
interrupted. This view is supported by a dictum of Judge 
Speer, of Georgia, in a receivership case. Waterhouse v. 
Comer, 55 Fed. Rep. 149, April 8, 1893. About the same 

(1) U^. Stat, at Large, chap. 647, p. 209 (approved July 2, 1890 
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time Judge Putnam, of Boston, in a case before him (U.S. 
V. Patterson, 56 Fed. Rep. 605, February 28, 1893) of mer- 
chants charged with a violation of the Act, said : " It is 
not to be presumed that Congress intended thus to extend 
{i.e., to strikes and boycotts) the jurisdiction of the courts 
of the United States without very clear language. Such 
language I do not find in the statute." 

Thus stood the adjudicated law when the preparation 
of this paper was undertaken. Since then what changes 
have been wrought. The great " Pullman boycott " and 
"sympathy strike" of the American Railway Union have 
come and gone. The strike has passed into history, but 
what an intricate mass of juridical problems it has left 
behind it to be solved. Of these, none are more vital or 
more far-reaching in their consequences than those which 
envelop the Court of Equity. 

The attorney-general of the United States, acting for 
the United States in the exercise of its sovereignty as a 
nation, has sued out injunctions in nearly every large city 
west of the Allegheny Mountains. 

Injunction writs have covered the sides of cars, deputy 
marshals and Federal soldiers have patrolled the yards of 
railway termini, and chancery process has been executed 
by bullets and bayonets. Equity jurisdiction has passed 
from the theory of "public rights" to the domain of 
political prerogative. In 1888, the basis of jurisdiction was 
the protection of the private right of civil property ; in 
1893, it was the preservation of public rights ; in 1894, it 
has become the enforcement of political powers. Even if 
the foregoing conclusions seem too broadly stated, it must 
nevertheless be plain to every equity practitioner that, 
between the Springhead Spinning Company case and the 
Chicago " omnibus bill " there has been an immense 
change in the application of injunction to large bodies of 
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men, as well as in the grounds upon which the courts 
assume jurisdiction. 

The Springhead Spinning Company case applied to 
comparatively few individuals, all of whom were probably 
known to the complainants in the bill, and enjoined their 
interference with the property of a single proprietor. 

The Chicago " omnibus bill " was filed to prevent in- 
terference with twenty-three great railroad systems, and 
the injunction issued against several members of the 
American Railway Union by name, as well as many 
thousand unnamed ; and to prevent a possible confusion of 
identity in the defendants, it was further directed to " all 
other persons whomsoever." 

Whatever may be thought of the explanation given for 
this great change, it is surely within the bounds of safety 
to assert that the history of equity jurisprudence furnishes 
no precedent in which the chancellor has called out the 
military in aid of an injunction writ. 

It would be indelicate, as well as presumptuous, to 
enter upon a discussion of the application of the " Anti- 
Trust " Law to strikes and boycotts at a time when the 
whole matter is pending in the courts under most sensitive 
conditions. It may not, however, be improper to question 
the wisdom of the executive department of the Govern- 
ment in calling into effect, at a time of great public stress 
and excitement,a statute which had never been interpreted by 
a court of last resort, and which had received constructions 
directly in conflict from courts of co-ordinate jurisdiction. 

What is the purpose of issuing injunctions against 
great bodies of men ? What object is to be attained by 
making two hundred, or even five hundred strikers, parties 
to a suit out of a total number of many thousands ? Per- 
sonal service on more than a few, in time to make the writ 
effective, is impracticable. Is it intended that the mere 
issuing of the writ should act in terrorem over the entire 
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body of men engaged in the strike ? Or is it expected, by 
posting copies in public places, to establish a novel method 
of service by publication ? Is the decree to serve the pur- 
pose of a mere executive proclamation, warning evil- 
doers against a continuance of their misconduct, and 
without force or validity, except as a basis for invoking 
the military power? Surely not. Such a construction 
would be a degradation of judicial process. Then what 
conclusion remains, unless it be that the real purpose is to 
use the injunction for calling forth the power of the court 
to punish for contempt ; to make of a court of equity in 
practical effect a criminal court? This is a phase of the 
question that calls for the serious consideration of bench 
and bar. It is well known to all lawyers that courts of 
equity have not now, and have not had for five centuries, 
any jurisdiction over crimes. Once only, for a brief period, 
and under temporary conditions. Chancery assumed a 
limited jurisdiction in criminal cases. In the dark days of 
the fourteenth century, under Richard II, when lawless- 
ness was rampant, and the courts of law were overawed by 
force and violence, the Court of Chancery exercised a 
species of criminal jurisdiction for the protection of the 
poor and helpless against the rich and powerful.^ If equity 
is now to punish crimes at the instance of the Government, 
under conditions wh^ch result in benefit to the railroads, 
will someone be heard to say that it is only an instance of 
history repeating itself? 

Perhaps in retrospect, in the cold light of history, the 
incidents of this summer may bear a different aspect ; but 
in the glow of the present, the inevitable logic of events 
tends to prove that the most powerful, if not the primary 
reason, for invoking the remedy by injunction was the 
summary power to punish for contempt which lies behind 
it 

(1) 1 Spence's Equitable Jurisdiction, *242, d aeq. 
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Undoubtedly this is the common opinion of the bar as 
well as the public. 

The press reports Judge Woods as saying immediately 
after he had issued the "omnibus " injunction at Chicago, 
that the marshal would be expected to enforce it, and if 
he was unable to do so, the troops of the United States 
could be called out. "It is unnecessary," adds Judge 
Woods, "to issue an injunction to prevent interference 
with the mails, as such interference is itself a crime for 
which the guilty party can be arrested and indicted. It is 
more necessary to issue a restraining order to prevent 
interference with interstate commerce. The only reason 
for issuing an order at all is that it is a means of meeting 
the present emergency, for the process of arrest and indict- 
ment is slow."^ 

Twenty -four hours later the press despatches carried to 
the world the information that one of the Federal judges 
had united with the district attorney and the special coun- 
sel for the Government in a call on the attorney-general 
for troops. 2 

These reports may be inaccurate. Judge Woods may 
not have said what he is reported to have said, and may 
have said nothing at all on the subject. The truth or 
falsity of the newspaper statements is immaterial. The 
fact remains a matter of public notoriety that the troops 
were called out to aid in the enforcement of equity process. 

Punishment for contempt of court is the most summary 
and arbitrary exercise of authority under the English and 
American judicature. It is the reserve power inherent in 
every court of general jurisdiction to punish by fine or im- 
prisonment in order to maintain its dignity and enforce its 

(1) St. Louis Globe-Democrat, July 3, 1804. 

(2) St. Louis Globe-Democrat, July 4, 1894. 
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command^ — a power which is abeolately esBential to the 
proper conduct of courts of justice. 

" The exercise of the power lies solely in the discretion 
of the judge before whom the contempt is committed, and 
will not be examined or re-examined by any other court, 
except when the proceedings are so grossly defective as to 
be void. The only other remedy, according to the English 
and more generally received American doctrine, for any 
error, injustice, abuse of discretion, oppressive or corrupt 
conduct on the part of a judge of a court of the superior 
order, is by resort to an impeachment before the Legisla- 
ture." ^ The deprivation of this authority would render 
the courts impotent ; its misuse would make them tyrants. 
It is, therefore, equally important to preserve the power 
and to prevent its abuse. 

The person charged with contempt is entitled to be 
heard, but he must appear in person and not by attorney, 
lie has no right to be heard by counsel, nor to trial by 
jury.^ And the trial of facts for contempt not committed 
in facie curiae is usually on affidavits.* While in contempt 
of an injunction, he cannot move to dissolve, nor can he 
attack the jurisdiction of the court under the original bill, 
nor file any sort of dilatory pleading whatever, till he has 
purgod himself of the contempt.^ In short, a party to a 
suit may go to jail for contempt of a preliminary injunc- 
tion, issued ex parte^ without notice to defendant, which is 
8uh8oquently, and after the defendant has served his term 

(I) 3 A men & Knj;. Encyclopaedia of Law, pp. 795, 799, and cases 
tluM^^ litrd. StH> Kev. Stat. U.S., { 726. p. 137. 

()1) l\ Aiuor. & Knp. Knc. of Law, p. 799. See In re Higgins, 27 Fed. 
I^»p. \'\l\ [X^'^^), opinii^n by Jud^ Pardee, p. 446w 

[^) 3 Amor. I't Knjr. Enc. of Law, p. 793, and cases cited. 

{A) 3 Amor, i"^ Knjr. Knc* of Law, p. 790, and cases cited ; 2 High on 
\\\IA IVC\p. 11'^. 

(ft) 10 Amor, i^ Knjr» Knc» of Law, p. 777 rf ffj., and cases died. 
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of imprisonment, held to be without equity — that is, void. 
There is a tremendous power to place in the hands of one 
man, for from his judgment there is no appeal. 

Extend this idea further. It is a general rule, as old 
as equity jurisprudence, that persons not parties to the bill 
are not bound by the decree. ^ This is also the law of pro- 
cedure in the United States courts by statute, ^ and by 
rules of court. ^ It is a practice in equity of long standing 
to make injunction writs run against defendants, their 
agents and servants ; and the agents and servants are 
bound by the injunction, after they have notice of it, and 
are liable as for a contempt for a violation of its commands. 
This is solely upon the ground, according to the authorities 
(including Judge Taft in the Ann Arbor casri), that the 
acts of the agents are the acts of the principals, the defen- 
dants.* It would be difficult, if not impossible, to find 
any respectable authority, more than one year old, which 
holds the contrary, or substantially varies the rule as given. 
There is some authority for holding " aiders and abettors " 
under certain circumstances, where the proof is clear of a 
purpose to violate general process, such as subpoena, or 
summons to jurors, or to interfere with an officer of court ;* 

(1) 2 Spelling on Extraordinary Relief, i 1126; Barthe v. Larquie, 
42 La. Ann. 131 ; Johnson v. Von Kettler, 66 III. 63 ; Boyd v. State, 19 
Neb. 128, and cases cited, p. 134 ; People v. CJompton, 1 Duer (N.Y.), 512. 

(2) Rev. Stat. U.S. (1878), p. 139, i 737. 

(3) See 3 Danieirs Chan. PI. & Pr., p. 2386, Rules of U.S. court, Nos. 
XLVII, XLVIII ; or Rules as published in pamphlet. 

(4) Toledo A. A. & N. M. Ry. Ck>. v, Penn. R. Co., 54 Fed. Rep. 730 ; 
Mexican Ore Co. v. Mexican Guadalupe Mining Co., 47 Fed. Rep. 361 
(U. S. Cir. Court D. New Jersey, Sept. 3, 1891), where it was held that a 
director was not bound by the decree after resignation ; Lord Wellesley 
V. Earl of Momington, 11 Reav. 180; People v. Compton, 1 Duer (N.Y.), 
512 (1853) ; Boyd v. State, 19 Neb. 128 (1886). 

(5) Even a criminal indictment for impeding process must show 
notice. Pettibone v. U.S., 148 U.S. 179 (1893). For distinction between 
criminal contempt of general process and contempt of special process, see 
opinion of Judge Thayer, in Secor v. Singleton, 35 Fed. Rep. 376 (378) ; 
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bat this stands upon peculiar grounds — quasi-cnmiuBlj and 
it may be doubted whether the rule has ever been applied 
to injunction, which is a specific civil writ, directed in per- 
sonant. 

Furthermore, there is a common rule that there must 
be service of the writ on those to be afiected by it, which 
is usually held to mean personal service.^ Posting of 
printed copies of the injunction on freight cars, in railway 
stations, or other conspicuoas places, is not a method of 
service prescribed by statute, by rules of court, or by 
general equity practice. The most that can be claimed 
for this method is that it is a means of making notorious 
the issuance of the writ, and thus of aiding in proving 
notice in cases where notice is a factor in proof for specific 
cases. It is interesting to apply these propositions to the 
injunctions under discussion. So far as a careful investiga- 
tion has disclosed, the writ issued by Judge Jenkins in the 
Northern Pacific case was the first of its kind. It is a 
striking innovation, and marks the point of departure from 
what is understood to be the accepted equity practice. On 
this account it is deemed best to let it speak for itself. It 
was directed to thirty-two persons, by name, members of 
certain brotherhood committees, and to various others by 
classes. Omitting certain introductory and concluding 
parts, the body of the writ is as follows : 

" Now therefore in consideration thereof, and of the matters in said 
j)otition Fot forth, you, the above named, and the olficers, agents and em- 

citinff Hawley v. Bennett, 4 Paige, 169; Eap. Contempt, J 127 , 2 High on 
liXJ. (2nd Ed.), J 1449. Plaintiff in injunction proceeding may waive 
right to have acts judged contempt. Mills v. Cobby, 1 Mer. 3 ; Barfield 
V. Niiholson, 2 Law J. Ch. 90 ; Hull v. Harris, 45 Conn. 644 ; 2 High on 
Inj. (2nd Kd.), J1450. 

(6) 2 High on Ity\. { 1452, p. 1123 ; 2 Daniell's Chan. PI. & Pr. *1684. 
And where the quoj^tion of pervice is doubtful, a motion for attachment 
will ho denied. S*|uire Whipple v. Hutchinson, 4 Blatchf. C. C. Bep. 
UK) (1858). St o a Amer. & Eng. Enc of Law, p. 790. 
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ployees of Thomas F. Oakes, Henry C. Payne, and Henry C. Rouse, as 
receivers of the Northern Pacific Reilroad Company, and the engineers, 
firemen, trainmen, train despatchers, telegraphers, conductors, switch- 
men, and all other employees of said Thomas F. Oakes, Henry C. Payne, 
and Henry C. House, as receivers of the Northern Pacific Railroad Com- 
pany, and each and every one of you, and all persons, associations, and 
combinations, voluntary or otherwise, whether employees of said receivers 
or not, and all persons generally, and each and every one of you, do abso- 
lutely desist and refrain from disabling or rendering in any wise unfit for 
convenient and immediate use any engines, cars, or other property of 
Thomas F. Oakes, Henrj' C. Payne, and Henry C. Rouse, as receivers for 
the Northern Pacific Railroad Company, and from interfering in any 
manner with the possession of locomotives, cars, or property of the said 
receivers or in their custody, and from interfering in any manner, by 
force, threats, or otherwise, with men who desire to continue in the ser- 
vice of the said receivers, and from interfering in any manner, by force, 
threats, or otherwise, with men employed by the said receivers to take 
the place of those who quit the service of said receivers or from interfer- 
ing with or obstructing in anywise the operation of the railroad or any 
portion thereof, or the running of engines and trains thereon and there- 
over as usual, and from any interference with the telegraph lines of said 
receivers or along the lines of railways operated by said receivers, or the 
operation thereof, and from combining and conspiring to quit, with or 
without notice, the service of said receivers, with the object and intent of 
crippling the property in their custody, or embarrassing the operation of 
said railroad, and from so quitting the service of the said receivers, with 
or without notice, as to cripple the property or to prevent or hinder the 
operation of said railroad, and generally from interfering with the oflScers 
and agents of said receivers or their employees, in any manner, by actual 
violence, or by intimidation, threats or otherwise, in the full and com- 
plete possession and management of the said railroad, and of all the pro- 
perty thereunto pertaining, and from interfering with any and all pro- 
perty in the custody of the said receivers, whether belonging to the 
receivers or shippers, or other owners, and from interfering, intimidating 
or otherwise injuring or inconveniencing or delaying the passengers being 
transported, or about to be transported, over the railway of said receivers, 
or any portion thereof, by said receivers, or by interfering in any manner, 
by actual violence or threats, or otherwise preventing or endeavoring to 
prevent the shipment of freight or the transportation of the mails of the 
United States over the road operated by said receivers and from combin- 
ing or conspiring together, or with others, either jointly or severally, or 
as committees, or as officers of any so-called labor organization, with the 
design or purpose of causing a strike upon the lines of railroad operated 
by said receivers, and from ordering, recommending, approving or advis- 
ing others to quit the service of the receivers of the Northern Pacific 
Railroad Company on January 1, 1894, or at any other time, and from 
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ordering, recommending^ advising, or approving, by communication or 
instruction, or otherwise, the employees of said receivers, or any of them, 
or of said Northern Pacific Bailroad Company, to join in a strike on said 
January 1, 1894, or at any other time, and from ordering, recommending, 
or advising any committee or committees, or class or clashes of employees 
of said receivers, to strike or join in a strike, on January 1, 1894, or at any 
other time until the further order of this court." 

If it be said that the Northern Pacific decree was issued 
in furtherance of the general powers attaching in receiver- 
ship proceedings, it must be remembered that it is not in 
form an order in course, but an injunction, and as such it 
must be interpreted. Otherwise it would be only a sort of 
open order of warning against violating the process of the 
court — a construction not consistent with its form or sub- 
stance. ^ 

In the case of The United States v. Debs,^ known as 
the " Chicago Omnibus Bill," the injunction was issued 
July 2, 1894, and was directed against eighteen defendants 
by name, " and all persons combining and conspiring with 
them, and all other persons whomsoever." After lengthy 
recitals of Acts which are enjoined, consisting of inter- 
ference with United States mails and inter-state commerce, 
the decree concludes : 

"And it is further ordered that the aforesaid injunction 
and writ of injunction shall be in force and bindinjg: upon 
such of said defendants as are named in said bill, from and 
after the service upon them severally of said writ by de- 
livering to them severally a copy of said writ or by reading 
the same to them, and the service upon them reepectively 
of the writ of subpoena herein, and shall be binding upon 
said defendants, whose names are alleged to be unknown, 
from and after the service of such writ upon them respec- 
tively, by the reading of the same to them, or by the pub- 

(1) See Report No. 1049, House of Representatives, 63d Congress, 2d 
Session ; being report from tiie Committee on Judiciary, June 8, 1894. 

(2) U.S. Circuit Court, N JD. of III, (not yet reported). 
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lication thereof by posting or printing, and after service of 
subpoena upon any of said defendants named herein, shall 
be binding upon said defendants, and upon all other per- 
sons whatsoever who are not named herein from and after 
the time when they shall severally have knowledge of such 
order and the existence of said injunction." 

The decree bears the signatures of the distinguished 
judges William A. Woods and P. 8. Grosscup. 

It is interesting to note, in comparison with this, the 
decree issued by Judge Thayer, of the United States 
court, at St. Louis, in the case of The United States v. 
Elliott.^ The bill was filed against one hundred and 
thirty-two persons named, which number was afterward 
increased by the addition of about two hundred and fifty 
more names. The decree, which was entered on July 6, 
1894, enjoined the defendants, " and all persons acting in 
concert under their direction and control," from the various 
acts recited, which were, with a few changes, the same as 
those mentioned in the Chicago decree. In conclusion, 
after specifying that the decree shall be binding on the 
defendants named, after personal service of the injunction 
and subpoena, it provides that the injunction " shall be 
binding upon said defendants whose names are not stated, 
but who are within the terms of this order, from and after 
the service of such writ upon them respectively by the 
reading of the same to them or by the delivery of a copy 
thereof to them." 

It would, again, be manifestly indelicate to prejudge 
or discuss the merits of cases against specific defendants 
now pending for judicial decision. Their determination 
must be left to the wisdom, learning and high sense of 
public duty which has always charactized the Federal 
judiciary. The forms are given as a necessary part of the 

(1) U.S. Circuit Court, E.D. of Mo., E. Div. (not yet reported). 
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history of this sabject. They must bear their own con- 
struction to those who read them. It may not, however, 
be improper to ask the question : Who are parties to these 
decrees ? And are all persons whosoever liable for con- 
tempt? 

Viewing the history of this subject, it is important to 
stop and take a reckoning. Where do we stand ? 

That the industrial forces of the country are in a state 
of fermentation no one can doubt. That there is a prevail- 
ing sentiment among the great mass of wage-earners that 
there are defects in the laws and their administration is 
most apparent. The late " sympathy strike " is convinc- 
ing evidence of this. Such a strike, in itself, seems incred- 
ible. It is incredible, except upon the theory of a wide- 
spread discontent. The tendency to concentration of labor 
forces increases constantly. Speaking from a sociological 
point of view, the organization of labor against the organi- 
zation of capital is entirely natural. Power breeds tyranny, 
which in turn brings rebellion and opposition, then counter- 
forces produce a new tyranny. Prophets are not wanting 
in these days to tell of pending economic changes, and the 
High Priests of reform preach their panaceas. Whether 
the changes are to come through socialism, communism, 
anarchism or the single tax, or whether they are to come 
at all, is not pertinent to the subject of this paper. 

Nor has the American Bar Association any proper con- 
cern with sociology. But this association has an interest 
— the deepest interest — ^in jurisprudence and remedial pro- 
cedure. From that standpoint it is one of its chief 
functions to meet and face the questions of the day. 

One point concerning organized labor is plain. Under 
the existing system of jurisprudence, the laboring men 
have no right to expect recognition in the law for their 
organizations until they assume a responsibility commen- 
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surate with the privileges they claim. If organized labor 
is to contest with organized capital, it must have a legal 
status in some sort analogous to organized capital. If it is 
to make, and break, contracts, fix terms and conditions of 
employment, have a voice in the management of business, 
and dictate the classes of persons who are to be employed, 
it must have a legal entity which shall be able to respond 
in damages for its breaches of contract or its torts, and be 
subject to the restraining process of the courts on well- 
defined juridical lines. 

After all, what does it mean, this sudden development 
of equity jurisdiction? Whither are we tending? An 
injunction sued out by the United States against ten thou- 
sand strikers and all the world besides. Did the injunction 
stop the strike ? Troops were called out to aid the process. 
Did they aid it ? Some scores of rioters were killed, but 
where was the injunction meanwhile ? 

Was a single result achieved by the military which could 
not have been as lawfully and eflfectually accomplished 
without an injunction ? The criminal laws are ample and 
severe, and the power of Government to enforce them is 
limited only by the allegiance of its citizens. Every per- 
son who interfered with the United States mail, or con- 
spired to violate the Inter-State Commerce Law, or 
destroyed property, or joined in riotous gatherings such as 
assembled at Chicago, was guilty of crime, and was subject 
to arrest and punishment. When the marshals were unable 
to enforce the criminal laws, there was just as much power 
to call out the military in aid of criminal process as there 
was in aid of injunction. Why, then, invoke the extra- 
ordinary jurisdiction of a civil court, never designed for, 
and in no way adapted to, such cases ? The incident itself 
is a sad commentary on existing conditions. It points to 
the conclusion that the people are becoming afraid of their 
own institutions ; afraid of trial by jury ; afraid of the 
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cherished guaranties of civil liberty derived through Magna 
Charta and enshrined in their constitutions, State and 
National. 

The idea seems prevalent that there is nothing at issue 
except the question of domination between labor and 
capital. Men struggle and contest, and violate the laws 
for what they call "organized labor;" as if the term 
covered privileges of a higher order than the inherent 
rights of the individuals included in it, and of all citizens. 
In aid of strikes and boycotts they invoke the rule of law 
and morals that a man may place his labor where he 
pleases, at such wages as he pleases ; but deny the same 
right to the men who take the places thus voluntarily made 
vacant. The principle upon which our national autonomy 
was founded — that all men are created equal, and are 
entitled by inalienable right to life, liberty and the pursuit 
of happiness — seems to be limited by rocent interpretation 
to all men who belong to labor organizations. 

Organized capital, in turn, by its violations of law, 
cultivates this class feeling. The efforts by large corpora- 
tions to make use of injunction, with its punishment for 
contempt, tends to nullify the provisions of the Bill of 
Kights that "in all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime 
shall have been committed, . . . and to be informed 
of the nature and cause of the accusation ; to be confronted 
with the witnesses against him ; to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defence." The question at 
issue is deeper than any mere conflict of classes. The fan- 
damental constitutional right of civil liberty is at stake, 
and every American is affected by any violation of that 
right. Upon the bench and bar, as the interpreters of the 
law, devolves the serious responsibility of applying those 
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constitutional principles to the intricate warp and woof of 
social and political conditions. 

In the discharge of this solemn obligation, gentlemen 
of the American Bar Association, it is for those who follow 
the noble profession of the law to determine whether viola- 
tions of the criminal law shall be prevented and punished 
through criminal or civil process, and whether the Court 
of Equity shall be so used as shall tend to make its decree 
of injunction, on the one hand, an instrument of tyranny, 
or, on the other hand, a mere brutum fulmen. 
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DE PR>ESENTI. 



THE NEW COURT HOUSE. 

Owing to pressure in our space this month we have 
held over a full report of the proceeding attending the 
opening of the new court house during Michaelmas Term. 
That, togetlier with a full report of the admirable lectures 
of Mr. W. E. Perdue, delivered before the Law Students* 
Society, will then receive more detailed mention. 

A CORRECTION. 

In our last issue we so far forgot ourselves as to 
endeavour to be humourous, and told a story, page 116, 
about an incident during an assize in British Columbia. 
We met with our just punishment, the story, owing 
probably to our bad writing, appearing in a somewhat 
mangled shape, the "going" judge appearing as a 
" hanging " one, and a "rival" town as a "rural "one. 
We have given up trying to tell amusmg legal anecdotes, 
the fates are plainly against us. 

THE NEW PRINCIPAL OF THE LAW SCHOOL. 

Some months ago a paragraph appeared in the Toronto 
press to the effect that Mr. John King, Q. C, had been 
appointed principal of the Law School at Osgoode Hall in 
place of the late Mr. Reeve ; this announcement was re- 
peated in our June issue, but it turned out to be incorrect. 
The Benchers have recently appointed Mr. N*. W. Hoyles, 
Q. C, to that important position, and, judging from the 
remarks in the legal press, the appointment seems to be a 
popular one. The salary is fixed now at $5,000, which is 
$1,000 more than the late principal received, but in view 
pf the importance of obtaining proper legal education the 
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remuneration is not at all too high. The Law School of 
Osgoode Hall is an admirable institution ; it is doubtful if 
the legal education there imparted is surpassed in sound- 
ness by any other similar institution. Ilarvard has justly 
a great reputation^ but as we understand the system in 
vogue there, the element of actual legal practice is not 
introduced. 

It seems strange that a principal of a law school should 
receive $1,000 a year more than the puisne judges of the 
Queen's Bench of this province; the inference is not that 
the principal of the law school gets too much, but that the 
judges get too little, they are in fact shamefully underpaid. 

LEGAL EQUALITY IN THE UNITED STATES. 

Every now and then a case occurs in the United States 
which brings home to us the fact that all men are not free 
and equal in that land of liberty and all men are not 
brothers. Such a case is Anderson v. Louisville and N. 
R. Co. The plaintiff was a negro who bought a ticket 
from a place in Indiana to a city in Kentucky. After the 
conductor had taken his ticket and on reaching the State 
line he was requested to leave the car in which he was 
riding and take a seat in one set apart for the use of men 
of his color. The colored man objected to the Kentucky 
statute under which he was compelled to change his seat, 
and brought an action to have it declared that the Act was 
unconstitutional as showing the discrimination between 
white and colored people. The Circuit Court decided that 
the Act was constitutional as the cars provided for the 
colored people were just as good and similar in all respects, 
following the provisions of the statute in that behalf, there 
was, consequently, no discrimination. 

Now this seems to us to be begging the question. The 
complaint of the negro was not that the car in which he rode 
was not as good as that in which the white people rode, 
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but that he was prevented from associating or travelling 
with white people. There could be only one reason for 
such an exclusion — that he was not fit to associate with 
them. Supposing as a matter of fact that the car in which 
he was permitted to ride was even better than that which 
the whites occupied, his a drawing-room car, for instance, 
and theirs a day-car, the result would be just the same to 
a negro of feeling. But then we suppose the fallacy of 
our argument is in assuming that a negro has any feeling 
and resents being barred off from those whom the law 
says he is equal to. It is one thing to preach " all men 
are brothers " and give that as an excuse for war, but when 
the fight is over it is convenient to revert the ante-bellum 
doctrines. 

INJUNCTION AND NEGATIVE COVENANTS. 

In the Canadian Law Times for July, Mr. Ewart, Q.C., 
(who we understand is shortly to bring out an essay or 
review, historical and legal, on the Manitoba school 
question, which will be most timely) had a valuable article 
on "Injunction and Negative Covenants," which discussed 
the difficulties arising in two classes of cases (a) contracts 
relating to personal service and (b) contracts for the sale or 
purchase of goods. 

In discussing contracts for personal service, Mr. Ewart 
naturally devoted much attention to " the disturbing and 
much misunderstood case of Lumley v. WagneVy 1 D. M. 
and G. 604," (wherein Lord St. Leonards prevented the 
fair defendant, who had agreed to sing at the plaintiff's 
theatre and no where else, from singing elsewhere) and in 
noticing several instances where that case does not seem 
to have been properly applied to the circumstances of 
subsequent ones, says "we are now on the point of return- 
ing to ante ebberation times, where we may rest quietly 
once more." 
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Since Mr. Ewart's article, two cases have occurred 
somewhat similar to Lumley v. Wagner^ and in each of 
them was evinced a desire to curtail the operation of that 
case. The first is one mentioned in the Albany Law 
Journal for September 6, last, where Messrs. Canary and 
Ijedderer's injunction to prevent Miss Lillian Russell from 
singing was somewhat modified under special circum- 
stances; the second is that of Rice v. D'Arville, Mass. 
Suffolk Equity Sessions, September, 29, 1894, mentioned 
in the November issue of the Harvard Law Review. In 
this case Mr. Justice Holmes repudiated Lumley v. Wagner 
in the following language : 

It ifl agreed on all hands, that a court of equity will not attempt to 
compel a singer to perform a contract to sing . . . If this is so, as is 
admitted, it appears to me, with all respect to judges who have taken a 
different view, that there is no sufficient justification for saying to an 
artist that although I will not put him in prison if he refuses to keep his 
contract, I will prevent him from earning his living otherwise, as a more 
indirect means of compelling him to do the same thing. I do not quite 
see why, if an equitable remedy is to be given for the purpose of making 
an artist keep his contract, the usual remedy should not be given, and 
the whole of it ; why, if I say, " if you do not sing for the plaintiff yon 
shall not sing elsewhere ; " I should not say, " if you do not sing for the 
plaintiff you shall go to prison." I think the later English judges are 
quite alive to the force of these considerations, and simply bow to the 
authority of LamUy v. Wagner, which, of course, does not bind me. 

Space forbids us going more fully into Mr. Ewart's 
instructive article, which we should like to do, but the 
above cases are drawn to his attention as it is not often 
that a writer has his predictions verified and his views 
justified so quickly. 

LAWYERS' FORTUNES. 

The Brief has collected some interesting particulars in 
regard to the sums accumulated by English judges. The 
private fortune of £15,445 left by Lord Coleridge appears 
to be small, but this is explained by the fact that in 1885 
he settled about £100,000 upon his family. His prede 
cessor, Lord Chief Justice Cockbum, died worth £40,000. 
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Lord Justice Thesifijer's and Chief Baron Kelly's estates 
were proved at £80,060 and £60,000 ; and Sir William 
Earle's at £100,000. During the last eight years the 
average of judges' fortunes has run equally high. Mr. 
John Mellor, whose will was proved in 1886, left £97,079 ; 
in 1888 the wills of Lord Justice Baggallay (£64,609) and 
Sir Henry Keating (£85,101) were recorded ; in 1889 Sir 
Henry Manisty's at £122,815 ; in 1891, Baron Huddle- 
ston's £64,579 ; and in 1892, Lord Justice Cotton's private 
fortune amounted to £59,083, and Lord BramwoU's to 
£60,953. 

This year there has been quite an unusual number of 
judges' wills proved — Sir James Stephen's at £21,295, 
Lord Bowen's at £26,994, and Lord Hannen's at £57,085. 
Scotland and Ireland also provide many examples of rich 
judges, their judicial salaries notwithstanding. The great- 
est fortune was the £190,000 of the Scottish judge Lord 
Qifford, who devoted a considerable portion of it to the 
endowment of ecclesiastical lectureships. He died in 1887, 
and in the following year two of his fellow judges in the 
Scottish Courts, Lord Craighill and Lord Fraiser, left 
£55,000 and £47,000 respectively. The Irish ex-Lord 
Chief Justice May had accumulated £54,000 when he died, 
two years ago ; Mr. Justice Lawson's fortune amounted to 
£30,683, and Lord Fitzgerald's to £12,000. 

WESTERN LEGAL STANDARDS. 

Mr. John D. Lawson, of St. Louis, Missouri, had an 
instructive article in the Albany Law Journal recently on 
" Standards of Legal Education in the West." The three 
standards are, the Law School standard, which is good ; 
the Supreme Court standard, which is fair ; and the Circuit 
Court standard, which is bad. As an illustration of the 
improper method of admission by these lower courts, Mr. 
Lawson, who it appears is a countryman of ours, relates 
his own experience. 
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Removing to a Western State almoet twenty years ago just after 
being admitted to the bar of Catiada, after a long course of study, I was 
informed that a foreign certificate of admission to the bar would not be 
received, and that I would be required to pass the regular examination 
like any other applicant. After a considerable number of weeks spent in 
the study of the local law and statutes I called on the examiner in his 
ofBce and stated my wish to be examined, at the same time remarking 
that I was from Canada. I waited with uneasiness the first question. 
" What," said the examiner, " is the name of the reporter of the Chancery 
Court of Upper Canada." I gave the name and was informed that that 
would do, and that I could call again the next day. The correctness of 
my answer had been verified I suppose in the interim, for the next 
morning I found a certificate awaiting me that I had been duly examined 
in the laws and statutes of the State and had been found to possess the 
proper qualifications to practice the profession of the law in all its courts. 

Such a state of affairs is, of course, scandalous, and Mr. 
Xiswson further remarks that the granting or refusal of 
certificates is regarded as a valuable patronage, particularly 
before election day. A petition is being presented to the 
legislature to restrict to the appellate courts the power of 
admission to the bar. It is about time. 



THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Monday, Novbmbbr, 5, 1894. 

Present : Mr. I. Campbell, Q. C, Mr. Perdue, Mr. 
Archibald, Mr. Haggart, Q. C, Mr. H. J. Macdonald, Q.C. 
and Mr. Munson, Q. C. 

The President took the chair. 

Petition presented from A. K. Tingley for leave to take 
the first intermediate examination as of Michaelmas Term. 
Ordered that same be granted. 
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Petition presented from E. L. Taylor for leave to take 
the final examinations for call and attorney as of Michael- 
mas Term. Ordered that same be granted. 

Ordered that Messrs. Munson, Q. C, Howell, Q. C, 
Ewart, Q. C, Perdue and Pitblado be a committee, with a 
committee of the judges, to consider the Judicature Act to 
be introduced by the Government, and suggest any 
alterations to be made therein. Mr. Munson to be con- 
vener. 



Tuesday, November 27, 1894. 

Present : Mr. I. Campbell, Q. C, Mr. Perdue, Mr. 
Cameron, Mr. Aikins, Q. C, Mr. Archibald, Mr. Haggart, 
Q. C, Mr. Macdonald. Q. C, and Mr. J. Martin. 

The President took the chair. 

Minutes of meetings held on Oct. 8 and Nov. 5 
were read and confirmed. 

The following letters were read and ordered to be filed : 

From James Chalk, dated 9 October, accepting his 
appointment as caretaker for the library. 

From The Stovel Co., dated 31 October, as to charge 
for mailing Law Reports. 

From the Attorney-General, dated 16 November, 
granting the room in the new court house situated next to 
the barristers' room to be used as a consultation room. 

Ordered that Messrs. Aikins and Macdonald be ap- 
pointed a committee to consider the cost of evidence to be 
used on appeals. 

Report presented from the Examining Committee dated 
16 November. Ordered that same be adopted and that C. 
Braithwaite, A. J. Macfarlane, H. H. Saunderson and J. 
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W. B. Macdougall be admitted as Btudents at law and 
articled clerks. Ordered that F. J. Sbarpe be admitted as 
an attorney. 

Report presented from the Examiners, dated 26 
November, 1894. Ordered that same be adopted ; that 
T. L. Hartley be admitted as a student at law and articled 
clerk; that E. L. Howell, H. F. Maulson and A. W. 
Bowen, be allowed the First Intermediate examination ; 
that D. W. McKerchar and E. L. Taylor be allowed the 
final examination for attorney ; and that H. M. McConnell 
be admitted as an attorney. 

Petitions presented from S. J. Rothwell and E. L. 
Taylor for leave to be sworn in during Michaelmas Term. 
Ordered that same be grantod. 

By-law to strike certain members off the roll for non- 
payment of fees read a second time. Ordered that the by- 
law be read a third time at the first meeting in Hilary 
Term. ^ 

Ordered that the following accounts be paid : — Leslie 
Bros., $11; Peugelley & Ford, $8.15; McTntyre Bros., 
$6.50 ; T. W. Taylor, $9.30 ; Wyatt, $5 ; Eichardson Co., 
$9.45 and W. R. Talbot, $2.26 

Ordered that the account of the Stovel Co., for altera- 
tions and corrections in printing the Reports be referred to 
the Reporting Committee. 

Ordered that the Library Committee be authorized to 
furnish the library, the Bencher's room and the consulta- 
tion room. 



MiGHABLMAS TeRM. 

The following gentlemen were entered on the rolls as 
attorneys during Michaelmas Term :— F. J. Sharpe, S. J. 
Rothwell, E. L. Taylor and H. M. McConnell. 
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It is with feelings of deep regret that we have to 
record the death of William Gregor Bain, who died on the 
fifth day of Novemher instant of typhoid fever. When he 
was taken ill in September the hope was expressed by his 
friends that he would survive, but finally complications 
succeeded after the fever was ended, and his young life 
passed away. He was born at Perth, in the Province of 
Ontario, on the fifth day of February, 1866, and was the 
third son of the Rev. Dr. William Bain, and brother of the 
present Mr. Justice Bain. He graduated in Arts in 
Queen's College, Kingston, in 1886, and began the study 
of law with Messrs. Britton & Whiting in Kingston, and 
shortly after his brother's elevation to the Bench he 
studied law in the City of Winnipeg with Messrs. Perdue 
& Robinson, formerly Messrs. Bain, Perdue & Robinson 
until his admission to the Bar in Hilary Term, 1891. For 
a while he practised alone, but finally joined Mr. R. R 
Sutherland, a brother of the late Attorney-General Suther- 
land, under the style and firm of Sutherland and Bain. 
He had excellent ability, was most promising in his career, 
foremost in athletic and social circles, popular and indus- 
trious. Of his character as a man the young members of 
the Bar felt that the utmost confidence could be placed iu 
anything he said or did, and he was very obliging and 
considerate for the rights of others. He gave promise to 
succeed in life in his chosen profession, and had he lived 
there is no doubt but that success would have awaited him. 
As it was, he was cut off at the beginning of his bright 
career without hardly a moment's warning. 
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RUDDELL V. GEORGESOK 

DUBUO, J. 

Dbcbmber 20, 1893.] [Full Court — Killam, J. 

Bain, J. 

Sale of unpatented lands— Issue of patent to original purchaser 
from croum. 

Demurrer to amended bill of complaint. For facte see 
ante vol. 8, p. 144. 

The demurrer to the original bill was allowed inter alia, 
on the ground that the plaintiff could not ask that the 
defendant be ordered to convey the legal estate to him 
until he had paid or tendered to the defendant the amount 
that he had paid to acquire the legal estate. 

The plaintiff now alleges that he is ready and willing 
to pay the amount paid by the defendant to the Crown 
to complete the purchase of the lands and prays: — 
(1) That the defendant may be declared to hold the 
legal estate as trustee for the plaintiff. (2) That the |)lain< 
tiff is entitled to a conveyance of said lands ; (8) and that 
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the defendant be ordered to convey the lands upon pay- 
ment by the plaintiff to the defendant of the amount paid 
to the Crown. 

Howelly Q.C., for plaintiff. 

Tapper y Q.C. and Phippen for defendants. 

Meldj per Dubuc, J. — 

1. That at the time the lands were assessed the vendee 
from the Crown had no right to a patent and his interest 
was not a specific and complete one, but contingent and 
dependant upon a condition precedent and not wholly 
alienated from the Crown and hence not liable to be 
assessed or sold for taxes ; Whelan v. Ryan^ 20 Can. 
S. C, p. 78. 

2. That if it might be construed that the plaintiff by 
virtue of his tax deed stood in the same position as an 
assignee, yet as specific performance cannot be decreed 
against the Crown the Court cannot declare the grantee of 
the crown a trustee of any portion of the lands granted for 
the opposing party. Boneton v. Jeffreys^ 1 Err. and App. 
N. C. 111. 

Per Killam J.— 

That the Provincial Legislature has the power to tax 
any interest in Dominion lands, legal or equitable, which 
the Crown has really conferred on a subject but that in 
such a contract of sale as in this case, no estate or interest 
was conferred by the Crown. Can, Pac. By. v. Comwallis 
7 M. R., 24. 

Mr. Justice Bain concurring upon other grounds. 
Demurrer allowed with costs. 
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CAN. PERMANENT LOAN CO. v EAST SELKIRK 
SCHOOL DISTRICT. 

Taylor, C. J. 
Dbcbhbbr 20, 1893.] [Full Court — Dubuo, J. 

Bain, J. 

Ptuctice—Gamisheement of taxes by creditor of corporation. 

This was an appeal from a decision of Mr. Justice 
Killam's, reported in vol. 4, p. 126. 

Ewartj Q. C, for plaintiff. 

Munson for defendant. 

Heldy per Taylor^ C. J. — 

1. That it is now and since 1890 — ^the Public Schools 
Act, 63 Vic, c. 38 — has been the duty of the municipal 
councils to levy and collect the moneys required for school 
purposes, nor has there been any reservation by which 
Trustees of a School Board can collect taxes then due or in 
arrears or any provision by which they can collect such 
arrears, and if at all, municipal councils alone can do it. 

JBeld^ per Duhuc JT.— 

1. That when a rate is imposed by statute on property 
owners to meet expenses incurred by a corporate body for 
public purposes and a mode is provided by the Act for 
levying and collecting said rate the payment cannot be en- 
forced in any other manner ; citing with approval. — Max- 
well on Statutes, p. 436. 

2. In view of the fact that there is a specific remedy 
provided that an execution can be indorsed directed to the 
sheriff to levy a rate, no other remedy should be taken or 
will lie. 

Appeal dismissed with costs. 
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CANADA SETTLERS' CO. v FULLERTOK 

DUBUC, J. 

Deobmbbb 20, 1893.] [Full Court — ^Eillam, J. 

Bain, J. 

I^'aciiceSpeciaUy endotsed writ. 

The referee allowed the plaintiff to sign final judgment 
upon a writ endorsed as follows : — 

To amount due under a covenant contained in a mortgage made be- 
tween Isaac Francis FuUerton, the defendant and Oanada Settlers' Loan 
& Trust Company, Limited, the plaintiffs, dated 22nd day of July, 1882, 
whereby the defendant covenanted to pay to the plaintiffs' at the office 
of the Company, in the City of Winnipeg, $3,150 with interest at 8 per 
cent, per annum, the said principal sum to be repaid on the first day of 
August, 1895, and the interest at the rate aforesaid on the 1st day of Aug- 
ust in each year, the first payment of interest to be made on the 1st day 
of August, 1893, which said mortgage is made pursuant to the Act respect- 
ing Short Forms of Indentures and which contains a clause that in 
default in payment of the interest seewed thereby the principal secured 
thereby shall be payable when and under which mortgage default has 
been made in and still continues in the payment of such interest ; $3,150. 

To interest on $3,150 at 8 per cent per annum from 22nd July, 1892, 
to 3rd October, 1893, due under covenant in said mortgage— the covenant 
is to pay interest yearly; $249.30. 

To amount paid by the plaint!^ to insure the buildings on the said 
land in accordance with a covenant contained in the said mortgage which 
insurance money the defendant by the said mortgage covenanted to repay 
to the plaintifb* with interest thereon at 8 per cent, per annum until 
paid; $46.00. 

And the plaintifis' claim interest on $3444.30 the amount due as afore- 
said fW)m 3rd October, 1893, until judgment at 8 per cent per annum. 

The defendant appealed to a judge in chambers and 
then to the full court. 

The principal objection was that the portion of the en- 
dorsment claiming for interest does not show that the cov- 
enant was for payment of interest. 

Phippen for plaintiffs. 

Wilson for defendants. 
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Seld^ per Killam, J. — 

1. I find it necessary to retract what I said upon 
one point, 4 W. L. T. 125,* although that point did 
not of itself determine the result in that case. Then I 
held a special endorsement of a claim upon a cheque 
invalid because it was not shown that notice of dishonor 
had been given. This holding was based upon a case de- 
cided under the English Judicature Act and without my 
distinguishing between the forms authorizdd by the Com- 
mon Law Procedure Act and those required by the Judica- 
ture Acts. Under the Common Law Procedure Act, it 
appears unnecessary to show as it is considered to be 
required under the Judicature Acts performance of condi- 
tions precedent. 

2. Under the decision in Rodway v LucaSj 24 L. J. Ex. 
155, it appears to be also necessary to show by the indorse- 
ment that a claim for interest comes under a contract ex- 
press or implied. Contra see The Sheba Gold Mining Co. v 
TrubshaWj 61 L. J., Q. B. 219, under the Judicature Act. 

8. That it would be necessarily implied that the claim 
for interest was for interest due under a covenant and the 
indorsement both for interest and insurance was sufficient. 

Appeal dismissed with costs. 

WILSON V SMYTH. 

Taylor, C. J. 
Decbmbbr 20, 1893.] . [Full Court — Dubuo, J. 

Bain, J. 

Writ o/attackment'-Proiection order ^ where no jurisdidion to issue writ. 

The plaintiffs issued a writ of attachment but omitted 
to state in their affidavit ^' whether or not the defendant is 
a corporation " as required by section 7 of * The Attach- 
ment Act.' 

* Uyid V. Livingstone. 
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The referee eet aside the writ and refused a protection 
order. Mr. Justice Eallam confirmed his order upon 
appeal. The plaintiff appealed to the full court. 

Ewartj Q.C., for plaintiff. 

Culver^ Q.C., for defendant. 
Held— 

1. That the court had no jurisdiction to impose the con- 
dition that no action should be brought notwithstanding — 
Larimer v Leete, 1 Chitty 134 ; Hart v Buttan, 28 XT. C, 
C. R 618 ; Higgins v Brady, 10 C. L. J. O. 8. 268, and it 
seems to me that where the defendant comes to the court 
ez debito justUice, terms cannot be imposed without his con- 
sent although he may be deprived of costs if he does not 
consent — Cash v Wells, 1 B. & Ad. 875 ; Abbotts v Green- 
wood, 7 Dow. 584 ; Adlam v Noble, 9 Dow. 822 ; Stock- 
bridge v Wright, 6 Jur. 487; Ashdown v Dedrick, 2 M. R. 21 2. 

2. That where the defendant moves his rule or summons 
with costs he does not subject himself to the liability of 
having terms imposed upon him without his consent. 
Bhodes v Hall, 26 L. J. Ex 265, cited. 

Bain, J., concurring. 
Dubuc, J., dissenting. 

Appeal dismissed without costs unless defendant agreed 
to bring no action, then with costs. 

BE CONFEDERATION LIFE ASSOCIATION 
AND BEALL AND MOORE. 

DUBUO, J. 

December 20, 1898.] [Full Court — ^Killam, J. 

Bain, J. 

I^eai Property A ct^ Appeal from Dis, Registruf ^Rights of devisee and 
executrix under mortgage— -Redemption^Payment of debts^Fawer 
of sale—Application sec. 122^ R. P, Ad, 

For facts see ante vol. 4, p. 58. 

The case wa3 then by direction of the court entered on 

the list for next term for argument 
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Howell, Q.G., and Dawson for the CSonfederation Life. 

C. P. Wilson for District Registrar. 

Cameron for purchaser. 

Phippen for mortgagees. 

Mr. Justice Killam delivered the Judgment of the 
CSourt as follows: — 

-HeW— 

We are of opinion that the order of the Chief Justice 
should be reversed and the appeal from the decision of the 
District Registrar allowed. 

The certificate of title stated that Emma Moore, of the 
C5ty of Winnipeg, in Manitoba, married woman, sole sur- 
viving executrix and devisee under the will of William 
Beall, deceased, was seized of an estate in fee simple in the 
described lands, subject to certain encumbrances, which 
were as follows : — 

1. A mortgage from William Beall to the Confedera- 
tion Life Association. 

2. A lien or charge in favor of May Winifred Rodgson 
Beall for $5,000, under the will of Mr. Beall. 

8. A mortgage from Emma Beall to the Confederation 
Life Association upon the interest of said Emma Moore as 
such devisee only. 

4. A wnt o{ fieri facias de terris in favor of the Con- 
federation Life Association against Emma Beall, attaching 
upon the interest of said Emma Moore as such devisee 
only. 

The District Registrar has assumed to go behind this 
certificate and find that Mrs. Moore had a power of sale as 
executrix which enabled her to sell the property for the 
purpose of paying debts and legacies and thus to cut out 
the two latter of these encumbrances. 
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In re Massey and Gibson 7 M., B. 172, we held that 
the Registrar General, under the old Acts, could not in- 
quire into the existence of a beneficial interest, apart from 
the registered title, in order to ascertain whether a writ of 
execution against the registered owner bound the lands 
as against the alleged beneficiary. Here the District 
Registrar has found in the registered owner a power 
inconsistent with two of the encumbrances named, which 
seems to us wholly opposed to the principles of ^The Real 
Property Act, as that Act makes a certificate of title final 
at each stage. 

It is true that the two encumbrances are shown to 
affect only the interest of Mrs. Moore as devisee, but it 
does not show that she has any estate or power incousis- 
tent with that interest or enabling her to override these 
encumbrances. She is described as executrix and devisee, 
but such a description does not draw a power to nullify 
the encumbrances stated to exist. 

It is argued that, in this view, the certificate was 
erroneous and might be corrected by the District Regis- 
trar, and that his action is, in effect, a correction ; but, 
without considering the question of the power to correct 
under such circumstances, we cannot treat it as having 
been exercised. That power is in the District Registrar, 
and is not one which the Court can exercise on this appeal. 
The District Registrar has not determined that the former 
certificate was erroneous and he has not assumed to correct 
it, and we cannot now presume that he intended to do so. 

The 122nd. section of the Act, to which reference was 
made in our former judgment in this matter, applies only 
to a case in which the holder of a certificate of titles has 
died or become bankrupt, and there is a transmission of 
his interest, and it has no application in the present 
instance. 

No costs will be allowed to any of the parties. 
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RE ELECTION FOR ELECTORAL DIVISION OF 
BRANDON CITY. 

December 21, 1893.] [Bain, J. 

Election petition — Preliminary objections. 

Upon hearing of preliminary objections upon a petition 
filed against a member of the local legislature, the only one 
pressed was that the petitioners were not and are not elec- 
tors who had a right to vote at the election, or persons who 
have a right to present the petition. 

The petitioners showed that they had a right to vote by 
showing that their names are on the list of electors finally 
revised and returned by the revising officer to the clerk of 
the executive council as the voters' list for the electoral 
division. 

Aikins, Q. C, and C. H, Campbell for petitioners. 

Hwartj Q. C, and Wilson for respondents. 
Held— 

1. In my opinion, however, no better evidence that the 
petitioners are qualified to file a petition can be given under 
our statutes than to show that their names appear on the 
list of electors returned by the revising officer to the clerk 
of the executive council as the voters' list for the electoral 
division. lie Richilieu Election Case, 21 S. C. R. 168 held 
not applicable. 

Objection overruled with costs. 

LONDON AND CANADIAN LOAN AND INVEST- 

MENT CO. V. MUNICIPALITY OF MORRIS. 

WHITWORTH, GARNISHEE. 

Garnishment Act — Garnishment of corporaiion funds in its 
officers hands, 

Jaiojary 2, 1894.] [Taylor, C. J. 

The plaintiffs are judgment creditors of the defendant 
municipality. They gamisheed the Treasurer of the Muni- 
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cipality and apply for payment over by him of monies 
which are in his hands as Treasurer, or in the alternative 
for an issue to determine what funds are in his hands liable 
to be garnisheed. It was not claimed that the Treasurer was 
indebted to the Municipality as an individual or otherwise 
than in his official capacity. 

Perdue for plaintiff. 

Crawford for defendant 
Held— 

That the treasurer of a municipality is not as such 
some third person indebted or liable to the municipality 
within the meaning of The Garnishment Act, sec. 8. His 
possession is simply the possession of the municipality, nor 
is he in any sense a debtor to it, but simply custodian. 

Drake on Attachment, sec. 465 ; Wade on Attachment, 
sec. 429 ; Seymour v. Corporation of Breen^ 29 L. J. Ex. 
248 dissented from. 

Motion dismissed with costs. 

MARTIN V. MORDEN. 
January 15, 1894.] [Taylor, C. J. 

ICeal Property Act— Caveat. 

Petition under the Real Property Act presented by the 
caveators. The caveatee appeared and filed a duly verified 
copy of the document lodged as a caveat with the District . 
Registrar. He took the objection that no caveat had been 
lodged because the document contained no description of 
the land in question. The caveators contended that the 
land was sufficiently described, and that in any event it 
was fully described in the affidavit which supported the 
caveat, and which was annexed to it. Section 186 of the 
act provides for any person claiming any estate or interest 
in land described in an application to bring the same under 
the new system lodging a caveat " in the form in schedule 
to this act." The form in schedule is a notice to the 
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district registrar that the person lodging the caveat, giving 
his name and addition, claims a particular estate or interest 
which mast be set out " in the land described as (descrip- 
tion of land), in the application of" etc. The document in 
this case was headed " Application No. 8071," and stated 
that the caveators, naming and describing them properly, 
'^ claim to have an interest in the lands described in the 
application of James Alfred Morden, under and by virtue," 
etc. It contained, in itself, nothing to show what these 
lands were. 

Hon, Jl Martin for caveator. 
Culver^ Q. C, for caveatee. 
Held— 

That the caveat was defective, and the defect was not 
cured by a description of the land appearing in the affi- 
davit. The statute is explicit in requiring a description of 
the land to be given. In such a matter as a caveat accur- 
acy in the description of the land is most important, and 
the direction of the statute in regard to it is imperative. 
Jones V. Simpson, 8 Man. R. 124; McKay v. Nanton, 7 
Man. R. 250. If the caveat is defective it is so for more 
than an informality or technical irregularity. And if it is 
defective there is no jurisdiction to entertain the petition. 
The filing of a caveat which complies with the directions 
of a statute is a condition precedent to the court having 
any jurisdiction in the matter. Mc Arthur v. Glass, 6 Man. 
R. 224. 

Petition dismissed with costs. 

VILLENEUVE v NANTON. 
January 15, 1894.] [Taylor, C. J. 

/^eal Property Act— Petition— Issue— Tax purchaser ptain tiff. 

This was a petition under the Real Property Act and 
the parties were prepared to take an issue, the question 
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who should be plaintiff, being the only matter in dispnte. 
The caveatee who derived his title under a tax sale deed 
contended that as he had, in the event of failure to uphold 
the tax deed, a lien on the land for taxes which he had 
paid the caveators should be plaintiffs unless they admit 
this lien. 

CoutleS for caveator. 
C. P. Wilson for caveatee. 
JSeld^ 

1. It did not appear that any question as to this lien could 
take the case out of the principle laid down by the Full 
Court in Howell v Montgomery, 8 Man. R. 499. 

2. If the caveatee failed in upholding the tax deed and 
had properly paid taxes due upon the land then he had, 
by statute, a lien for what he had so paid. 

Order made for the trial of an issue, the caveatee to be 
plaintiff and reserving all further questions and the ques- 
tion of costs until after the trial of the issue. 



SMITH V. SMYTH. 
January 16, 1894.] [Killam J. 

County court appeal — Reversal of previous decision on questions 
of fact. 

This was an appeal from a decision of Judge Cumber- 
land of the County Court of Brandon, dismissing an appli- 
cation to reverse a judgment of Judge Walker, formerly of 
the same Court. 

The action was brought for commission on a sale of 
land for the defendant and the Judge gave judgment for 
the plaintiff. An application was then made for a new . 
trial or for a reversal of the verdict. This motion came 
before Judge Cumberland, who had in the meantime 
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become Judge of the County Courts for the district in the 
place of Judge Walker. Judge Cumberland proceeded 
upon the principle that he should not reverse ^the verdict 
unless it appeared to him unreasonable and unjust, or 
unless, from a perusal of the evidence, it appeared to him 
beyond all doubt that the trial Judge could only have 
arrived at his verdict by omitting through oversight to 
consider some indisputed fact, or that some undisputed 
fact or some plain principle of law applicable to the facts 
and favorable to the defendant could not have been 
brought to his attention. 

The application was made under sec. 808 of the County 
Courts Act, R. S. M., c. 38, which provides that " a new 
" trial or re-hearing may be granted on a judgment, re- 
" versed or varied in any action or suit, or in any matter or 
"proceeding upon sufficient cause being shown for that 
" purpose." 

Ewarty Q.C. for appellant. 

Culver, Q.C. for respondent. 

mid— 

That under this clause, where a verdict has been 
entered for a plaintiff by a Judge of a County Court, upon 
evidence insufficient to be submitted to a jury it should be 
reversed, but where the question is only one of the weight 
of evidence, or of the inferences to be drawn from the 
evidence the principle adopted was applicable. The ver- 
dict of the Judge of the County Court was in no way 
unreasonable or unjust and there was nothing to suggest 
that it was given through any oversight or misconception 
of the evidence. It was reasonably open to a jury to find 
as he did upon the evidence and it did not appear that 
Judge Cumberland could have acted otherwise than he 
did upon the application before him. 

Appeal dismissed with costs. 
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IN RE LOT 65, SUB. OP LOT 39E, ST. JOHN'S AND 
RE CAREY. 

January 16, 1894. J [Killam, J. 

Municipal Act Tax Sale proceeds — Statute of Limitations. 

Thie was an application for payment out of court of 
moneys paid in by order of a District Registrar, being sur- 
plus proceeds of a sale of the applicants lands for taxes. 
The lands were situated in Winnipeg and the moneys were 
claimed by the city to be forfeited to it as having " remain- 
ed in the hands of the Treasurer for six years from the day 
of sale of the land of which it formed part of the purchase 
money."— R. S. M. c. 101, sec. 193. 

The lands were put up for sale and knocked down to 
the purchaser on 27th June, 1887, the time for redemption 
expired on 27th June, 1889, and subsequently thereto the 
surplus moneys were paid by the purchaser and the deed 
issued to him by the officers of the Municipality. Counsel 
for the city claimed that the day of the auction was to be 
considered as the day of sale, and the six years must be 
computed from that day. The Assessment Act, R.S.M. c. 
101, s 8. 167, 170, 175, 180 and 183. 

The applicant contended that the " day of sale " must 
be deemed to be the day of conveyance or of completion of 
the purchase by payment of the balance of the purchase 
money, and he relied strongly upon the use of the word 
" remained." 

Clark for applicant. 

Campbell^ Q.C. for City. 

Held— 

That the money should be paid to the applicant. The 
owner of the land becomes entitled to the surplus only 
from the time when it reaches the hands of the treasurer. 
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and to count the six years from that time is to proceed by 
analogy to the Statute of Limitations, which was most pro- 
bably intended by the Legislature. 

MERCHANTS BANK v. DUNLOP. 
January 29, 1894.] [Killam, J. 

Promissory note — What constitutes uncertainty in. 

Appeal from County Court on verdict for plaintiff. It 
was objected that the following was not a promissory note. 

$65.00 Winnipeg, 22nd October, 1889. 

On the 1st January, 1891, 1 promise to pay the Watson Manufacturing 
Company, Ltd., or order at their office in Winnipeg, Man., the sum of 
sixty-five dollars for value received. Given for 6 foot binder. 

The title, ownership and right to possession of the 
property for which this note is given shall remain in Wat- 
son Manufacturing Co. Ltd., until this note or any renewal 
thereof is fully paid. The Watson Manufacturing Com- 
pany shall provide all repairs required for this binder also 
any improvements that may be added to their binders 
before the date the accompanying notes are payable. 

Adam Dunlop. 

It was argued for the defendant that the memorandum 
at the end attached a condition to the absolute promise to 
pay at the beginning of the instrument or that the con- 
sideration for the promise was thereby rendered partly 
executory and the instrument became non-negotiable. 

Pitblado for plaintiffs. 

Macdonaldj W. A.j for defendant. 
Held— 

1. That the argument were untenable, and that the 
clause at the end should not be construed as a promise on 
the part of the Company, but as completing the statement 
of the consideration for the promise to pay. 

2. That clearly before " The Bills of Exchange Act," 
1890, 68 Vic, c. 83, D., a bill or note was not the less a 
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negotiable instrument because the consideration for which 
it was given was stated on it. Shenton v. JameSy 6 Q.B., 
199, Daniel on Negotiable Instruments, par. 51, 108, 797. 
The Bills of Exchange Act, sec. 3, sub-sees. 8 and 88 ; 
Drury v. Macaulay^ 16 M. and W., 146. 

8. The rule as to when the expression of an executory- 
consideration in the face of a bill may perhaps make it 
conditional " appears to me to be illustrated by com.- 
paring Shenton v. James, with Drury v. Macaulay. In 
the former the promise was to pay 'in consideration of 
foregoing and forbearing an action at law ' or a certain 
claim for damages. This was held to constitute a promis- 
sory note, as it was assumed that there was a corresponding 
promise to forego and forbear action. In the second case 
the instrument was headed ' Drury v. VauyhaUj and the 
promise was that ' in consideration of Mr. Drury not taking 
any further proceedings in the above action I do hereby 
undertake, etc' This was held not to be a promissory 
note, Alderson B. saying ' it is not certain that any money 
will be paid by virtue of it. If the plaintiff does not for- 
bear proceedings against the Vaughans none will be paid.' 
The distinction between the two cases was that in the one 
the promise to forbear constituted the consideration for the 
promise to pay, and in the other proposed actual forbear- 
ance. At least such appear to have been the constructions 
placed by the Court on the respective documents. This dis- 
tinction is further illustrated by the case of Seigel v. Tfie 
Chicago Trust and Savings Bank, 23 K E. R 417." 
Citing also Jury v. Barber, E. B. and E., 459. Cholmon- 
delay v. Darley, 14 M. and W., 344. 

Appeal dismissed with costs. 
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COUNTY COURT OF MANITOU. 



STEVENS ET AL V McLEAK 

May 16, 1893.] [Prud'homme, Co. J. 

EquiUUfle asstg^fneni of unearned monies. 

A machine company sold a threshing outfit and pur- 
chaser agreed in writing to pay the plaintiffs all moneys 
which would " be owing to or earned by them for work 
" done by him or his servants or agents by the aid of the 
" said machinery would — to the extent of the purchase 
" money or notes therefore overdue or falling due within 
" six months thereafter — belong to the plaintiffs and were 
"hereby assigned to them by the said vendee." The 
plaintiffs collected the next year's threshing monies. 

Another order was given to plaintiff's agents to collect 
firom the defendants and afterwards a garnishee was served 
upon one for whom threshing was done. 

Hastings for plaintiff. 

JEllis for defendant. 

It was objected that the document did not constitute a 
valid assignment without specifying the names of the par- 
ties who are to pay or the fund out of which it is to be 
paid. 

1. That monies arising out of future contracts can be 
assigned. Molson's Bank v Carscaden^ 8 M. B. 456 ; 
Byall V RawleSy 2 White and Tudor L. C. pt. 2, 840. 

2. That it was a valid equitable assignment ; citing with 
approval — Coombe v Caster, 36 Oh., Div. 353. 

Verdict for plaintiffs. 
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IN THE NORTH-WEST TERRITORIES. 



SUPREME COURT. 



CREAGH V. WORDEN BROS. 

SSPTBMBBR I89 1898.] [ROULBAU, J. 

Ptnal adion-^Non-ngistratum of ea-farinerskip dedaruium. 

Action by informant to recover one-half the penalty for 
non-registration of co-partnership declaration with re^atrar 
of deeds. 

McCarter for plaintiff. 
Muirj Q. C, for defendant. 

The defendant objected (1) That there was no registrar 
of deeds with whom the declaration could be filed, the 
Territories Real Pmperty Act having since the ordinance 
of 1888, included in R. 0. 1888, cap. 46, was passed, abol- 
ished that office and created "Registrar of Titles," and the 
registrar of titles is forbidden to transact any other busi- 
ness in his office than his duties as registrar. (2) That the 
registrar of titles is a Dominion civil servant, and the 
Territories could not interfere with him. 

Judgment— 

This is an objection in law raised by the defendants. 

The simple question to decide is this : Can the plaintiff 
recover from the defendants the penalty imposed by the 
Ordinance for having neglected to register their declara- 
tion of partnership with the Register of Deeds ? 
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At the time the above Ordinance was passed, the N.W. 
Council had the power to pass Ordinance concerning the 
Itegistration of Deeds, and although, the registrars then 
were appointed by the Dominion Government; still they 
were considered provincial officers as &r as their duties 
were concerned. But since that time, the Dominion 
Parliament have changed the whole system and repealed 
the law of registration of deeds. The registrars of deeds 
have been replaced by the registrars of titles ; and their 
duties prescribed by the Parliament of Canada, and not by 
the Lt. -Governor with the advice of the Legislative 
Assembly. The T. R. P. Act of 1886, sec. 140 repeals 
all other Acts and Ordinances, inconsistent with the said 
Act or not specially retained by the same. 

So that all the provisions concerning the registration of 
of partnerships in the ordinances of 1888, and included in 
Chapter 46 of the Bevised Ordinances are ineffective. 
There is no such official under the jurtsdiction of the local 
Assembly known as the Registrar of Deeds. Until the 
Legislative Assembly provides for registration of partner- 
ships by any of their officials, there is no possibility for a 
man to comply with the enactments of the Ordinance res- 
pecting partnership qiUHid registration of the same.* 

Action dismissed with costs. 

BE HODDER 
Deobmber 21, 1893.] [Rotjleatj, J. 

T, R. P, Act— ^^ Produce to the Registrar^^—Transmissian— Consolida- 
tion of certiftcates^Registrar's/ees. 

J. P. Jephson for applicant. 
Registrar in person. 

1. That it is not necessary that probate, letters of ad- 
ministration, or order of the Court or an office copy thereof 

* An ordinance was pawed in 1893, correcting this defect. 
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referred to in Bection 91 of the Territories Real Propertjr 
Act be left with the registrar for registration, nor is the^ 
Registrar entitled to require a copy thereof to be left in 
his office. 

2. That, in cases in which an executor or administrator 
produces probate, letters of administration, or an order of the- 
Court as aforesaid or an office copy thereof and more than 
one certificate of ownership of the deceased for the purpose 
of being registered as owner by transmission of the lands 
comprised in said certificates of ownership of the deceased, 
the executor or administrator is entitled to receive from 
the Registrar one consolidated certificate of ownership in 
his own name as such executor or administrator ; and the- 
registrar's fees payable for such certificate of ownership 
shall be two dollars, and no more, except in cases where it 
is necessary to endorse memorials on such certificate. 

8. The Registrar is not entitled to charge for the regis- 
tration or entry in the day-book under section 91 of the- 
written application of the executor or administrator. 
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RE EAPID CITY ELEVATOR CO. 
Pbbbuary 1, 1894.] [Bain, J. 

J^tition—lVinding Up Act— Allegation of insolvency within meaning 

of Act. 

Elliott for petitioner. 

0. JJ. Clark for Company. 

The facts appear from the judgment. 
Judgment — 

ITbe objections taken to this petition are, that it does 
not show that the Company is insolvent within the mean- 
ing of the Winding Up Act, or that the petitioner, Walter- 
house, is a creditor who has a right to file a petition. 

The petition must, of course, make out a case that 
j7nma/aei>, would justify the court in making a winding 
up order, and if it does not, evidence cannot be received or 
looked at, to remedy or supply its defects. 

The second objection, must, I think, be over-ruled. 
The judgment against the Company on which the petition- 
er bases his petition was not recovered by the petitioner 
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himBelfy but he alleges that he acqaired it and that he is 
now the bona fide holder and owner of the judgment debt. 
He does not set out an assignment of the judgment debt to 
him in writing, but I think the rule should be the same on 
a petition of the kind as in ordinary pleadings, i. e., as I 
said in West v Lynch, 5 Man. R. 167, that when it is stated 
generally in a pleading that there is an agreement, or as- 
signment or other contract, and it does not appear in the 
face of the pleading that it is invalid, the court will assume 
that it is valid and leave its validity to be established at 
trial or hearing. From what is alleged in the petition, it - 
is reasonable to infer that the debt has been legally assign- 
ed to the petitioner, and in this respect, I think the petition 
is sufficiently particular. 

But the Winding Tip Act applies only to Companies 
which are insolvent in the sense in which the word is used 
in the Act, and I think that before the court can entertain 
the application, the petitioner must allege that the Com- 
pany is insolvent for one or more of the reasons for which 
a Company is to be deemed insolvent. As Jessel M. R. 
pointed out in re Langham Skating Rink Co.^ 5 Ch. D. 
669, if a petition when fairly read does not state a case 
which could authorize the court to make a winding up 
order, it should be dismissed. In re Weir Engine Works Co., 
L. E. 10, Ch. Ap. 188. 

From the statement that the Company " is insolvent 
and utterly unable to pay your petitioner's said debts and 
its other debts," I suppose the petitioner wishes to show 
that the Company is insolvent under sub. sec. a of s. 5, i.e., 
that it is unable to pay its debts as they become due. If 
he does, it is a pity that he was not content to use the 
words that Parliament found sufficient to express what it 
meant when it said that a Company is to be deemed insol- 
vent on this account. 

But in a particular case like this, a petition must be pre- 
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cifie and definite, and I do not think it is reading it with 
unfair strictness to hold that it does not show that the Com- 
pany is insolvent It may he unable to pay all its debts if 
called on for immediate payment. But what must be shown 
is that it is unable to pay its debts as they become due, and 
the debts the petition speaks of may, or may not, have be- 
come due. 

Section 86 gives the court wide powers in the way of 
allowing amendments, and I gave Mr. Elliott an opportun- 
ity to ask for leave to amend. He was satisfied, however, 
that the petition was sufficient, and now the only order I 
can make is that the petition be dismissed with costs. 

The petitioner then appealed to the full court and 
appeal was dismissed with costs. 

RE CURSITER. 

Fbbruart 5, 1894.] [Chambers — Taylor, C. J. 

Executors^ fees-ScaU. 

The &ct6 appear from the judgment. 

Mdchray for petitioners. 
Judgment — 

The executors and trustees of the will of the late David 
Cursiter apply under R. S. M., c. 146, s. 40, to have a fair 
and reasonable allowance made to them for their care, 
pains and trouble and their time expended in and about 
the trust estate. 

The testator died in Nov., 1892. The estate has ever 
since been managed by them and it seems to have been 
exceptionally well managed. It will be about nine years 
now before the trusts of the will can all be prepared. The 
value of the estate, which has come to the hands of the 
executors and trustees, has been $39,348.53, and they have 
properly paid out and disbursed $21,814.39, leaving in their 
hands and under their control, $17,534.14. 
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When* an estate has been fully wound up and the tras- 
tees are prepared to close their accounts, it has been usual to 
make them an allowance upon the gross amount which 
came to their hands. That is, where a percentage is a proper 
mode of remunerating them. In the present case, there is 
no evidence before me of anything special in the manage- 
ment of the estate which would, as in Thompson v. Free- 
man, 15 Ex. 884, require another mode of remuneration to 
be adopted. But when an estate is only partially admin- 
istered, then it is usual to make the full allowance only 
upon that part of the estate which may, so to speak, be re- 
garded as closed and to make a smaller allowance upon so 
much of the estate as remains still to be dealt with and 
administered. Then when the final winding up comes, the 
trustees can apply to have some allowance made them for 
their management of that part of the estate. 

In an estate such as the present, five per cent, is no 
unusual amount to allow upon so much of the estate as has 
been both received and disbursed. I observe, however, 
that the executors here, while no doubt their management 
of the estate has been good, have had the assistance of a 
book' keeper, who kept the accounts for them, a small sum 
being charged annually in their accounts for this. This 
circumstance, it is proper, should be taken into account. 

The allowance I make is four per cent, on the $21,814 
received and paid out and two per cent, on $17, 584 still in 
the hands of the executors. When they are at the con- 
clusion of their labors and prepared to close the books, 
they can apply for a further allowance in respect of their 
management during the time after this date. 

Order made accordingly. 
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VULCAN IRON WORKS CO. v RAPID CITY ELE- 
VATOR CO. 

Taylor, C. J. 
February 5, 1894.] [Pull Court — Killam, J. 

Bain, J. 

Trover and deiinue^Estoppel, 

Appeal from the decision of Mr. Justice Dubuc, reported 
in 4 W. L. T. 72. 

The objection was raised that the plaintiffs could not 
bring an action of detinue or trover for the machinery be- 
cause there was no evidence of demand and refusal. That 
a demand was served was admitted ; there was no evidence 
of a refusal, but defendants' answer alleged that the mach- 
inery was built into and formed a part of the elevator and 
it would be impossible to remove it without doing great 
damage. 
Held— 

That that seemed to be an assertion of a claim to the 
machinery and a denial of the plaintiffs' right to it, such as 
was held in Blackley v Dooley^ 18 O. R. 472, to be evidence 
of a conversion before action, there having been in that 
case no demand at all — McDonell v Bank of Upper Canada^ 
7 U. C. R. 252. The evidence also showed a possession 
and using of the machinery by defendants in a manner in- 
consistent with plaintiffs' rights as owners — Burroughs v 
Bayne^ 5 H. & K 296 ; Fouldes v Willougkby, 8 M. & W. 
540. 

It was objected that trover could not be brought for the 
machinery because it was a fixture. Besides, could the 
defendants stand in any better position than the original 
vendees. Hall Manufacturing Co. v Hazlett^ 11 A. R. 750. 

Held— 

Doubtful if defendants could set this up as they had 
given no evidence that they owned the freehold. 
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The plainti£b could maintain an action of detinue, and 
if 80, then by the Administration of Justice Act, s. 16, the 
court has jurisdiction to entertain the suit, even although 
brought on the equity side of the court. 

The cases cited for the defendants on this branch of the 
case, such as Day v Browning^ 13 Ch. D. 329 ; North Lon- 
don By. Co. V 6r. K By. Co., 11 Q. B. D. 37, did not seem 
to bear upon it. 

The following authorities warrant a decree being made 
in favor of the plaintiffs — Cumberland Banking Co. v Mary- 
port Steel Co., [1892] 1 Ch. 415 ; Thomas v Inglis, 8 O. R. 
588 ; Traders' Bank v The G. do I. Brown Co., 18 0. R. 
430 and Waterous v Henry, 2 M. R. 169 ; Stevens v Bar- 
foot, 9 O. R. 692, 13 A. R. 366. 

The machinery in question was the property of the 
plaintiffs. They agreed to sell same to others who afiized 
it to what was alleged to be the freehold of the defendants ; 
the plaintiffs should then have the right to remove it if 
this could be done without serious damage — Poison v De- 
Geer, 12 0. R. 275. 

The plaintiffs were not estopped by filing a mechanics 
lien and a bill to enforce same, from bringing this suit. It 
did not appear to be, the having begun a suit which estops 
the plaintiff from bringing another, it is the suing to judg- 
ment in the first suit that has that result— -FVfe^^iy v Fer- 
nie, 3 H. & N. 977 ; Curtis v Williamson, L. R 10, B. 
67 ; Bigelow on Estoppel, p. 673 ; Sherbioeau v Beaver 
Ins. Co., 33 U. C. R. 1 ; Gardner v Kleopfr, 7 O. R 603. 

The only question that seemed to remain was, could the 
machinery be removed without doing serious damage to 
the freehold ? The evidence upon that, given for the 
plaintiffs was that it could, and this was not contradicted 
by the defendants. 

As to the form of the decree which had been made, 
counsel for the plaintiffs admitted that it perhaps went too 
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far in ordering that plaintiffs have leave to enter defend- 
ants premises and remove the machinery. As counsel has 
expressed his willingness to take a decree for payment of 
the value of the machinery to be ascertained by a reference 
to the Master the decree which had been made might be 
varied and modified accordingly. But the defendants hav- 
ing failed in what they contended for, they must pay the 
costs of the rehearing. 

Culver, Q. C. and Perdue for plaintiffs. 
Etoartj Q. C. and Wilson for defendants. 

NUNN V DOBBIE. 

Taylor, C. J. 
February 6, 1894.] [Pull Court — Dubuc, J. 

KiLLAM, J. 

Hire and receipt agreement — Action far purchase money — Construction 

of agreement. 

County Court Appeal. The action was brought to 
recover $85 in connection with the hiring or sale of a 
piano by the plaintiff to the defendant. 

The agreement between the parties was headed " Lease 
and Contract," it was dated 23rd July, 1892, and had two 
parts. By the first the defendant acknowledged that he 
had received from the plaintiff a piano on hire for . . . at 
$10 a month, payable in advance, the piano being valued 
at $375, which sum he agreed to pay in the event of its 
being injured or destroyed or not returned on demand, 
free of expense, in good order, reasonable wear excepted. 
By the second part it was agreed that the defendant might 
purchase the piano for $375, with interest at 8 per cent, 
by payment of $25 on 23rd August, 1892, and $15 on the 
23rd day of each following month until the whole sum had 
been fully paid, and that until the whole was paid it 
was to remain the property of the plaintiff. 
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At the time of the agreement being made the defen- 
dant gave the plaintiff a promissory note for $875 ae 
collateral secnrity. The date when the piano was delivered 
to the defendant was uncertain. In the first part of the 
agreement no time was stated at which the payment of 
$10 each were to begin. It was in the second part that 
the 28rd of August was named as the day on which $25, 
the first payment on the purchase price was to be made. 
On 24th August the defendant paid $15. 

The case was tried by Judge Cumberland who gave 
judgment that, upon the plaintiff amending so as to show 
that the verdict was for purchase money, a verdict should 
go for the plaintiff for $85, without costs. An appeal by 
the defendant was dismissed by Bain J., and from his deci- 
sion an appeal was taken to the Full Court. 

The County Court Judge was of opinion that the pur- 
chase of the piano was what was originally intended by the 
agreement, and that the first part of it was not intended 
to have any particular meaning or effect. Or, that in any 
event the defendant exercised his option and became a 
purchaser paying the $15 on account of the piano. 

The question was not raised whether the plaintiff could 
sue for purchase money the property not having passed. 

C. P. WiUon for plaintiff. 

Mathers for defendant. 
Held— 

That the Judge of the County Court came to a correct 
finding as to the meaning of the agreement, and the order 
of Bain J., upon the appeal from the County Court should 
be af&rmed and the present appeal dismissed with costs. 

Reading the agreement in the light of the conduct of 
the parties under it, it was an agreement for the purchase 
of the piano by the defendant. The payment of $15 on 
24th August was a payment on account of the instalment 
of purchase money payable the day before. It was not 
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attributable to any payment of rent under the first part of 
the agreement. It amounted to an election by the defen- 
dant to carry out the purchase under the agreement, and 
to a promise to make the future payments under it. 
Appeal dismissed with costs. 

COMMERCIAL BANK v ROKEBY. 

February 14, 1894.] [Bain J. 

Demurrer^Notes signed under alleged duress. 

The facts are set out on the judgment. 

Tupper, Q.C. and Phippen for plaintiffs. 

Howell Q.C., for defendant. 
Judgment— 

This action is brought to recover $3,100 alleged to be 
due the plaintiffs on a promissory note for $35,000, dated 
the 2l8t May, 1892, made by the defendant to the plaintiffs. 

The defendant pleads two pleas on equitable grounds. 
The fourth plea asks that it should be declared, for the 
reasons therein alleged, that the promissory note sued on 
and two certain agreements made between the defendant 
and the plaintiffs should be declared fraudulent and void 
as against the defendant. The fifth plea is by way of 
counter-claim and cross relief, and the defendant asks that 
the plaintiffs should be ordered to repay him $23,000 
which he had paid the plaintiffs under the two agreements 
mentioned. Generally these pleas allege that the defen- 
dant was induced to sign the two agreements and the 
several promissory notes by threats ot prosecution for a 
criminal offence and that he signed them believing that he 
was personally liable for the indebtedness for which they 
were given and that he acted without legal advice, and he 
claims that he was in no way liable to the plaintiffs for 
the debt in question, and that there was no value or con- 
sideration for the note sued on. 
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The plaintiffs apparently considering these pleas to he 
in effect, pleas of duress at common law, demurred to them 
on the ground that they did not disclose any just ground 
of fear, as the threatened imprisonment would not have 
heen unlawful. But the pleas are pleaded in equitable 
grounds, and they must be looked at not merely as pleas 
of duress, but rather as if they were bills in equity ; and 
they cannot be held to be demurrable unless it is apparent 
in the face of them that the defendant is not entitled to 
any relief in equity. 

At common law the coercion that will amount to 
duress may be defined, and a plea setting up the defence 
will be demurable unless it discloses circumstances that in 
law are deemed sufficient to shew that there was not free 
consent to the contract on the part of the defendant. In 
equity, however, the case is different, and as Lindley L. J. 
said in Allcard v. Skinner^ 37 Ch., D. 133 ; as no Court 
has ever attempted to define fraud, so no Court has ever 
attempted to define undue influence, which includes one of 
its many varieties. The question to be decided in such 
case is, was the party seeking to be relieved from his con- 
tract a free and voluntary agent when he entered into it. 
Now it was manifest that before a Court can decide such 
a question it must have before it evidence of all the 
surrounding circumstances, of the age and capacity of the 
person asking relief, of his relation to the other parties in 
the transaction and all* such matters. The pleadings here 
shew, indeed, that the defendant was of sufficient age and 
capacity to have acted for some time as manager of the 
Bank in Winnipeg, but still it is not impossible to suppose 
that the prosfture that was put upon him to induce him to 
sign these agreements and notes, was such as would 
amount to undue influence in equity. It cannot be said, I 
think, that the pleas fail to disclose any equity entitling 
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the defendant to relief, and the demurrer to them must, 
therefore, be overruled. 

Demurrer overruled with costs. 

nr RE WESTERN GRAIN AND PRODUCE CO. 

AND 

ALEX. HAQQART, Q.C., PETITIONER. 
February 1-4, 1894.] [Bain, J. 

Solicitors lien on Joint Stock Company s books and Utters patent. 

The petitioner was a creditor of the Company for pro- 
fessional services rendered as its solicitor, and in his peti- 
tion he asked that his claim might be declared to be a 
first charge on the assets of the Company and that it might 
be declared that he was entitled to a solicitor's lien upon 
all the books and papers of the Company in the hands of 
the liquidator and that the liquidator might be ordered to 
hold the books and papers as subject to his lien. At the 
time the order tor winding up was made the petitioner 
had in his possession in his own office what he described 
as the books and papers of the Company, but he specially 
mentioned the Letters Patent incorporating the Company, 
the subscription and stock book, the by-laws, resolutions, 
minutes and proceedings of the Company, and the day 
book and ledger, after the winding up order had been 
made all these books and papers were taken from his office 
without his knowledge or consent by the manager of the 
Company, and he gave them to the liquidator who then 
had them. 

Haggartj Q.C., in person. 

Machray for receiver. 
Held— 

1. That the petitioner was entitled to a solicitor's lien 
on the Letters Patent, the ledger and day book in the 
hands of the liquidator for the amount of his costs. 
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2. That no lien that he could have on the books and 
papers of the Company would in itself entitle him to 
priority over the other creditors of the Company in the 
payment of his account. 

8. That he had not lost his lien by their having been 
taken away from him without his knowledge or consent. 

4. That under the Manitoba Joint Stock Companies 
Act the subscription and stock book is one that every 
Company incorporated under the Act is required to keep 
for the inspection of shareholders and creditors ; and this 
is a book that should not have been allowed out of the 
possession of the officers of the Company at their head 
office. The books containing the by-laws, resolutions, 
minutes and proceedings of the Company should also be 
kept at the Company's office and should not have been 
allowed out of the Company's possession. Be Central Fire 
Insurance Association^ 24 Ch., D. 408. 

Order made without costs to or against the petitioner, 
liquidators, costs of opposing the petition out of the estate. 

COMMERCIAL BAITK v LOGAK 
February 22, 1894.] [Chambers — ^Killam, J, 

Final judgment— Nummary against one defendant^Enlargement 
to examine the other, 

A married woman and her husband were sued on a 
joint promissory note given to a Bank. An application 
was made for summary judgment and the married woman 
filed an affidavit stating that she intended to plead cover- 
ture, and upon her affidavit and the affidavit and examina- 
tion of her husband, the Referee refused an order for 
judgment against the wife. The wife possessed separate 
estate at the time of signing of the note, although the note 
was for a debt of the husband's alone. 

The plaintiflF appealed to a Judge in Chambers. 

Phijypen for plaintiflFs. 

Perdue for defendant. 
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Mrs. Logan, the defendant, objected that under the 
statute after an order had been made for judgment against 
one defendant the plaintiff could not proceed under the 
same summons against thn other for summary judgment. 
Held— 

That in that the objection was a new one and without 
expressing any opinion other than one of doubt as to 
whether the plaintiff could so proceed, the application 
should be dismissed on the merits. 

Appeal dismissed with costs. 

ROBINSON V TAYLOR. 
Fbbruary 26, 1894.] [Bain J. 

Married tuaman — Right to bind husband for goods bought by mat tied 
woman living separately. 

County Court Appeal. Plaintiff sued to recover $137 
for goods supplied to the wife of defendant, he being a 
farmer. The bill included the following articles : — 1 set 
of furs, $14; 1 coat, $10 ; 1 fur-lined coat, $13.50; and a 
long list of garments and materials for herself and baby. 

At the time the goods were ordered by the wife she 
was living apart from her husband ; the evidence showed 
that she left her husband without his consent, and the 
separation could not be said to have taken place by mutual 
consent. The evidence also failed to justify the contention 
that it was on account of the defendant's neglect to provide 
for his wife that she was compelled to leave him. 

At the trial the County Court Judge entered a verdict 
for plaintiffs. Defendant appealed. 

Haggart^ Q.C., for plaintiff. 

Machray for defendant. 
Htld^ 

The wife had no implied authority from the defendant 
to pledge his credit even for necessaries ; and even if she 
had authority to purchase necessaries for herself, the 
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plaintiffs had failed to prove the goods were necessaries ; 
they were bound to prove this affimatively, Phillipson v. 
HaytcTj L. R. 6 C, P. 38. It was open to question if a 
man in defendant's position could be held liable for such a 
purchase by his wife, even if she were living with him ; 
and living apart from his wife as he was, it was incumbent 
on the plaintiffs to prove by unquestionable evidence, before 
they could charge him with the goods, that he had author- 
ized his wife to get them. The circumstances under which 
the wife went to the plaintiffs and the fact of her ordering 
so large a bill of goods should have made the plaintiffi 
cautious and put them upon enquiry, but they seem to 
have given her the goods without any enquiry and the 
first intimation the defendant had of his having been 
charged with them was by the service of the writ in the 
action for the price : Eastland v. Burchellj 3 Q. B. D. 432. 



IN THE SUPREME COURT OF CANADA. 



WEBB V MARSH. 

November 20, 1893.] [Ontario 

Title to land— Cromn grant — Conveyance by grantee out of possession- 
Disseized— Statute of Maintenance— 32 H, 8, c, g — Conveyance to 
wife of person in possession — Assent by husband—Statute of limita- 
tions. 

In 1828 land in Upper Canada was granted by the 
Crown to King's College. In 1841 King's College convey- 
ed to Qr. In 1849 G. conveyed to the wife of M., who had 
been in possession of the land for some years before the 
deed to Q. in 1841. In an action by the successors in title 
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of M/s wife to recover possession, the defendants, claiming 
through M., alleged that the deed from King's College to 
G. in 1841 was valid under the Statute of Maintenance, 
being made by a person not in possession of the land and 
that G. had, therefore, nothing to convey to M.'s wife in 
1849. They also pleaded the Statute ot Limitations claim- 
ing that M. in 1849, had been in possession more than 
twenty years which would make his original entry prior 
to the Crown grant in 1828. 

Biddell and Webb for appellant. 

Boaf for respondents. 
jBTeid— 

Affirming the decision of the Court of Appeal (19 Ont. 
App. R. 564) and of the Div. Court (21 0. R. 281) that de- 
fendants had failed to prove continuous possession by M. 
for twenty years prior to the conveyance of his wife in 
1849 ; that if he had entered before the grant from the 
Crown, the Statute of Maintenance would not have avoid- 
ed the conveyance by the grantees ; that for that statute to 
operate disseizens of the granter must be established and 
the Crown could not be disseized, so the original entry 
not having been tortious, it would not become so against 
the grantee from the Crown without a new entry ; that 
though M. entered while the title was in King's College 
and was in possession when the College conveyed to G. 
such conveyance was not absolutely void but at the most 
was only void as against M. ; and that M. having execut- 
ed the conveyance to his wife must bo taken to have as- 
sented thereto and such assent and M.'s subsequent acts 
created an estoppel against him and took the case out of 
the Statute of Maintenance. 

Appeal dismissed with costs. 
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O'GARA V UNION BANK OP CANADA. 
Ontario.] [Novbmbbr 20, 1890^ 

Surely — Interference with rights of surety — Discharge. 

The Union Bank agreed to discount the paper of A. 8. 
k Co., railway contractors, endorsed by O'Gara as surety, to 
enable these to carry on a railway contract for the Atlantic 
k North- West Ry. Co. O'Gara endorsed the notes on an 
understanding or agreement with the contractors and the 
bank that all moneys to be earned under the contract 
should be paid directly to the bank and not to the con- 
tractors, and an irrevocable assignment by the contrac- 
tors of all monies to the bank, was in consequence execut- 
ed. After several estimates had been thus paid to the 
bank, it was found that the work was not progressing fav- 
orable and the Railway Co. then, without the consent of 
O'Gara, but with the assent of the contractors and the 
bank, guaranteed certain debts and made large payments 
directly to the creditors of the contractors other than the 
bank for monies subsequently earned by the contractors, 
and in October, 1888, the bank having applied for and got 
possession of a cheque for $15,000 accepted by the bank 
and held by the Company as security for due performance 
of the contract, signed a release to the railway company 
"for all payments heretofore made by the company, for 
labor employed on said contract, and for material and sup- 
plies which went into the work." The contract under 
certain circumstances gave the right to the company to 
employ men and additionjil workmen, etc., as they might 
think proper, but did not give the right to guarantee con- 
tractors' debts or pay for provisions and food, etc., due by 
the contractors, and which was done without the assent of 
O'Gara. 

D. McCarthy. Q.C. and A. Ferguson, Q.C. for appellant. 

Mei^eJith, Q.C. and Chrysler, Q.C. for respondents. 
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That the pajmeDts for supplies and provisions made by 
the company for which the bank signed a release without 
O'Gara's assent, were not authorized by the contract and 
and were such a variation of the rights of O'Gara as surety 
as to discharge him. 

Taschereau and Gwynne J. J. dissenting. 

Appeal allowed with costs. 

NEELON V THOROLD. 
Ontaiuo.] [Novembbr 20, 1898. 

Cotnpany— 'Stock in — Payment of holders of shares — Appropriation by 
directors— Formal resolution, 

N., a director and shareholder of a railway company, 
agreed to hand $100,000 to the company, taking as secur- 
ity among other things, 168 shares of their stock held by 
B., who owned altogether 188 shares of $50 each and had 
paid thereon $3,750, or about 40 per cent, of their value. 
Before the agreement was consummated it was found that 
B. was unable to pay the balance due on said 188 shares 
and at a meeting of the directors of the company it was 
proposed, and decided, to appropriate the sum paid by B. 
to 76 of his 188 shares making that number paid up and 
offer them to N. in lieu of the 168. N. agreed to this and 
B. signed a transfer to N. of 75 paid up shares and retain- 
ed the balance as stock on which nothing was paid. There 
was no formal resolution of the board of directors authoriz- 
ing the the said appropriation of B.'s payment, nor was the 
company's certificate of said 75 shares procured. 

Judgment creditors of the railway company issued writs 
of execution on their judgment which was returned nulln 
bona. They then brought an action against N. for the 
amount due on their executions claiming that the $8,750 
paid by B. could not legally be appropriated as it was by 
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the directors, but was paid on the whole 188 shares and N., 
therefore, held the 75 shares as stock on which only 40 per 
cent, was paid and the remaining 60 per cent, was still 
due to the company. The judge trying the action found 
as facts that IS. took the 75 shares believing that they were 
fully paid up, and relying on the representations of the 
proper officer of the company to that effect ; that if he had 
had any doubt about it he would not have received them, 
nor advanced his money ; and that he had a general know- 
ledge of what had taken place at the meeting of the board 
of directors. A judgment in favor of N. was affirmed by 
the Divisional Court, but reversed by the Court of Appeal 
on the ground that the want of a formal resolution author- 
izing the appropriating, made the action of the board valid* 

W. Casselsj Q.C. and Cox for appellant 
Collier for respondents. 

Held— 

Reversing the decision of the Court of Appeal (18 Ont. 
App. R. 658) and restoring that of the Divisional Court 
(20 O. B. 86) that as it appeared from the books of the com* 
pany that the sum paid by B. was not paid on, nor appropri- 
ated to, any particular shares, the directors could, with his 
consent, re-appropriate it to the 75 shares ; that the rights 
of creditors were not prejudiced as B. was still liable on 
the balance of his stock ; that the matter was not one be- 
tween the whole body of shareholders and the directors, 
but only between N. and the company ; that the want of a 
formal resolution by the directors authorizing the re-aph 
propriation was a mere irregularity which could not affect 
the rights of a third party party contracting with the com- 
pany ; and that it made no difference that such third party 
was himself a director of the company and had knowledge 
of all that had been done. 

Appeal allowed with costs. 
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KINGHORN V LAEUE. 

QOBBBC] [OOTOBBR 28, 1898. 

Cjffosiiian qfin de conserver an pfocetds of a judgment for |>,/^$^— 
Amount in dispute— Right to appeaU—R. S. C. f. /jj, sec. 2g. 

E.y plaintiff, contested an opposition afin de conserver 
for $24,000 filed by L. on the proceeds of a sale of property 
upon the execution of K., against H. k Co., of a judgment 
obtained by K. against H. k Co. for $1,129. The Superior 
Court dismissed L's opposition but on appeal the Court of 
Queen's Bench, appeal side, maintained the opposition 
and ordered thae L. be collocated as marc la livre on the 
sum of $930, being the amount of the proceeds of the sale. 

Belcourt for appellant. 

G. Stuarty Q.C., for respondent. 

That the pecuniary interest of K., appealing from the 
judgment of the Court of Queen's Bench, appeal side, 
being under $2,000 the case was not appealable under B. 
S. C, c. 186, sec. 29. Qendron y McDougall (Cassel's Dig. 
2nd ed. 426) followed ; 

Held, also, that sec. 8 of 54 and 55 Yic, c. 25, provid- 
ing for an appeal where the amount demanded is $2,000 
or over, has no application to the present case. 

Appeal quashed with costs. 

BROOKPIELD v BROWN, ET AL. 
Nova Bcotia.] [ITovbmbbb 20, 1898. 

IVactice— Parties to adionr—Mortgagees out of possession — Holder of 
equity of redemption— Effect of transfer of interest. 

The first mortgagee of property on which there were 
two other mortgages foreclosed. Two days before the 
sale under foreclosure, B. the second mortgagee, with an 
agent's assistance, entered the mortgaged premises and 
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removed the personal property therefrom and certain fix- 
tures attached to the freehold. The sale took place and 
realized enough to pay off the first two mortgages. On 
the same day the purchaser at the sale received a deed 
from the sheriff, an assignment of the third mortgage and 
a conveyance of the equity of redemption. Some little 
time after an action was brought against B. and his agent 
for trespass and injury to the mortgaged property in which 
action the first and third mortgagees, the original owner 
of the equity of redemption, and the purchaser at the sale 
were joined as plaintiffs. - 

Bo88j Q.C., for appellants. 

Borden, Q.C., for respondents. 

Held— 

Affirming the decision of the Supreme Court of Nova 
Scotia (24 N.S. Rep. 476), Gwynne J. dissenting, that the 
owner of the equity at the time of the trespass 
was the only one of the plaintiffs who could msdntain 
the action; that the first mortgagee could not after his 
mortgage had been satisfied by the proceeds of the sale 
that the third mortgagee had no locus standi, having 
parted with his interest before action brought ; and that 
the purchaser at the sale, who was also assignee of the 
third mortgage and equity of redemption could not sue 
having no interest when the tresspass was committed. 

Held, per Gwynne J., that the third mortgagee, who 
was in actual possession when the tort was committed was 
the only person damnified, that he was not estopped by 
having consented to the sale under chattel mortgage of the 
personal property on the mortgaged premises to B., one of 
the trespassers ; and that the tort feasors could not claim 
sum stopped, even though the amount recovered from 
them, added to the sum received on assignment of his 
interest, should exceed his mortgage debt. 
Appeal dismissed with costs. 
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IN THE QUEEN'S BENCH. 



RE WESTERN GRAIN AND PRODUCE CO. 

CLEQHORN'S CASE. 

March 7, 1894.] [Bain, J. 

Winding Up Act — Contribuiories — Shares in trust — Director^ active, 
qualified as such upon such shares. 

This was an application to settle Cleghorn's name on 
the list of contributories as the holder of ten shares of the 
company's stock, on which there was a balance unpaid of 
$350. The objection was taken that Cleghorn held these 
shares as a trustee, and that, therefore, he was exempt from 
personal liability under sec. 46 of the Manitoba Joint 
Stock Company't Act, under which the company was in- 
corporated. In the list of shareholders the words "in 
trust " appeared after Cleghorn's name but there was noth- 
ing else to show the nature of the trust or who was the 
beneficiary. Cleghorn stated he subscribed the stock in 
trust for Bathgate, the manager of the company, and that 
he did not intend to make himself personally liable ; Bath- 
gate gave a diflFerent account of the matter. Cleghorn 
was a director of the company and he acted as such from 
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the organization of the company until it was put into liqui- 
dation. See. 26 of the Companies Act provides that no 
one shall be elected or appointed a director, unless he is a 
shareholder owning stock absolutely in his own right and 
the by-laws of the company declared that no shareholder 
should be eligible as a director unless he held stock to the 
extent of ten shares. 

Howell^ Q. C. and Machray for liquidator. 

Elliott for Cleghom. 

Held— 

That Cleghorn's name must be made settled on the list 
of contributories, and he must pay the liquidator's costs of 
the application, although the words " in trust " were placed 
after Cleghorn's name in the list of shareholders, he did 
not in fact hold these shares in trust and the relationship 
of trustee and beneficiary did not exist between him and 
Bathgate. If he was not the owner of the shares in his 
own right he had no right to act as a director of the com- 
pany. By acting as a director he held out that he was 
qualified to act, and now that the company was being 
wound up he should not be allowed to evade personal 
liability unless he could show by unquestionable evidence 
that he held the shares in a bona fide representative capac- 
ity. 

The following cases were referred to .: — Hamley^s Case^ 
5 Ch. D. 705 ; Barker's case, 6 Ch. D. 968 ; In re Wheal 
Bailer Consols, 38 Ch. D. 42. 

Order made accordingly. 
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MARTIN ET AL., CAVEATORS, AND MORDEN, 

CAVEATEE. 

March 7th, 1894.] [Bain, J. 

Real Property Ad— Issue — Tax purchaser plaintiff as against an 
execution creditor. 

Application under The Real Property Act. 

The caveators by their petition claimed to have a 
charge on the land for which the caveatee had applied by 
virtue of a writ of execution against the lands of one An- 
drew Morden, who, they said, was the owner of this land 
when the writ was placed in the sheriff's hands. The 
caveatee showed cause in the first place by setting up title 
and possession under a tax sale deed, and then he alleged 
in his affidavit that the land was the homestead of Andrew 
Morden and was the exemption of 160 acres allowed him 
under the statute in force in Manitoba, and also that he 
was advised that the caveators' writ of execution had not 
been kept renewed and that it was not in force. 

Joseph Martin^ for caveators. 

Culver^ Q.C., for caveatee. 

Heldr-^ 

That in the absence of proof to the contrary it must 
be assumed the caveators had the charge they asserted 
and on account of having which they were served 
with notice of the application. The caveatee was en- 
titled to a certificate of title as against Morden and 
those claiming under his title, only if the sale of the land 
to him for arrears of taxes was valid and it was for him to 
show that the sale was valid. 

The caveatee should, therefore, be the plaintiff in the 
issue. 

Order made accordingly. 
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STREIMER V. MERCHANTS BANK 
March 10, 1894.] [Dubuc, J. 

Interpleader issue— Farming stock — Separate property of wife — 
Husband unable to ivork. 

Interpleader issue to determine whether certain grain 
seized under executions at the suit of the defendants 
against J. Streimer was the property of the plaintiff, 
Helena Streimer or of her husband, J. Streimer. 

In the fall of 1892 J. Streimer had his crop seized and 
sold under executions for debts due by him; and his 
farm, which was mortgaged to a loan company, was taken 
from him for the mortgage debt. In April, 1893, the 
plaintiff purchased a quarter section of land on credit ; she 
admitted she had no property except a calf, some chickens 
and au old plow. She went on to crop the land, the seed 
grain being partly purchased with money obtained by the 
sale of an old threshing roller belonging to the husband, 
and money borrowed. The work of cultivating the farm 
and harvesting the grain was done by the husband and 
children with assistance in stacking by the plaintiff her- 
self. Her husband was sickly and unable to do heavy 
work, but he directed the children and worked with them. 
The bargains for the purchase of the land and the obtain- 
ing of seed grain were made by the wife, with her husband 
present, but taking no part in the transactions. The imp- 
lements used on the farm, except an old plow claimed by 
the wife, were all the property of the husband. After 
harvest, the crop was seized under an execution against the 
husband, and was claimed by the wife as her own property. 

C. H. Campbell^ Q. C. and Crawford^ Q. C, for plaintiff. 

Andrews and Pitblado for defendant. 
Held— 

That the grain in question was not the separate prop- 
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erty of the plaintiflF, and a verdict should be entered for 
the defendants. 

The following cases were referred to and followed : 
Parenteau v. Harris, 3 Man. R. 329 ; Merchants Bank v. 
Carley, 8 Man. B. 258 ; Ady v. Harris, 9 Man. R. 127; 
Lett V. Commercial Bank, 24 U. C. R. 652; Irwin v. 
Maughan, 26 XJ. C. C. P. 455 ; Harrison v. Douglass, 40 
U. C. R., 410 ; Meakin v. Samson, 28 U. C. C. P. 855. 

Verdict for defendants. 



FERRIS V. C. P. R. 

Taylor, C. J. 
March 10, 1894.] [Full Court — Killam, J. 

Bain, J. 

/Railway Ad — Cattle killed by railway— Liability of company to 
oivner for same where cattle trespassing. 

This was an action against the defendants for killing 
on their line of railway three horses, the property of the 
plaintiff. It was tried ifi the county court by a jury, and 
the plaintiff had a verdict for $250. The jury found that 
the animals when killed were on the land of Matthew 
Ferris by his permission ; that they got upon the railway 
track by reason of the defendants' negligence in not re- 
erecting a proper gate at a farm crossing after the gate 
originally put there had been broken down, and that ihey 
were killed by a train of the defendants. An appeal was 
made to Dubuc, J. He dismissed the appeal, and defendants 
appealed to the full court. The plaintiff did not own any 
land adjoining the railway, but his land laid northwest of 
land owned by Matthew Ferris, his father. 

The question was, did the horses get upon the track 
from an adjoining place where, under the circumstances, 
they might properly be? Westboume Cattle Co. v. Man. 
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<b N. W. By, Co,, 6 M. R. 553 ; Railway Act, 51 V, c 29, 
SB. 194, 196, 198, amended by 58 V. c. 28, s. 2. 

Joseph Martin for plaintiff. 

Aikins, Q. C, for defendants. 

mid— 

That the appeal should be allowed with costs; the 
order made on the appeal to a single judge should be re- 
versed with costs ; and a nonsuit should be entered in the 
action in the county court with costs. 

From the evidence given it was cLear that the plaintiff 
from time to time obtained permission from his father to 
pasture stock on the land of the latter. But that permis- 
sion was only temporary, not permanent. The plaintiff 
stated he had had stock at his father^s the previous winter 
by arrangement, showing that any permission was tempo- 
rary, and just renewed from time to time. There was not 
a tittle of evidence to warrant the finding of the jury that 
the animals were on the land of Matthew Ferris by his 
permission. Unless they were so the plaintiff could not 
recover against the defendants. It was not enough for the 
plaintiff, to entitle him to claim the benefit of s-s. 8 of s. 
194 of The Railway Act, 51 V. c. 29, as amended by 58 
V. c. 28, s. 2, to show merely that the owner of the adjoin- 
ing land from which his animals got upon the track would 
not have objected to their being on his land, and would 
not have treated them as tresspassing, had he known they 
were there. He must go farther than this. He must ad- 
duce evidence from which it can be reasonably found or 
inferred that the animals were on the adjoining land with 
the prior leave and consent of the owner, and under such 
circumstances that the owner could not say they were 
there unlawfully and trespassing. 

It was very doubtful whether the court could, under 
the County Courts Act, R. 8. M. c, 88, s. 825, enter a ver^ 



18W. TIMB8 REPORTS. 47 

diet for defendants, the case having been tried by a jury. 

As there was not any evidence upon which a jury, as 
reasonable men, might find a verdict for the plaintiff, a 
non-suit should be entered. 

Non-suit entered with costs. 



THE COMMERCIAL BANK OF MANITOBA 
V. ALLAN. 

March 10, 1894.] [Dubuc, J. 

Bills of Exchange Act— Presentment of demand note — Notice of dis- 
honor by service of vurit — Discharge of endorser. 

This action was brought to recover the amount of 
several promissory notes. The fourth count was on a 
note dated 1st November, 1890, made by D. McArthur 
to the order of defendant and indorsed by the latter, 
payable on demand at the Commercial Bank of Manitoba, 
Winnipeg. The note was presented for payment on 14th 
October, 1898, the day of the issue of the writ of summons 
in this cause. Defendant claimed that he had no notice 
of dishonor, while it was contended on behalf of the plain- 
tiffs, that service of the writ of summons with particulars 
attached was sufficient notice. Bills of Exchange Act, 
1890, c. 33, 8. 49, s-s. e. 

Tupper, Q.C., and Phippen for plaintiffs. 

Howell, Q.C., and Machray for defendants. 
Heldr^ 

That the writ, with particulars attached, was a suf- 
ficient notice of dishonor, as a notice. Boulton v. Welsh, 
8 Bing. N. C. 688 ; Grugeon v. Smith, 6 A. & E., 499; 
Hedger v. Steavenson, 2. M. & W., 798 ; and Paul v. Joel, 
4 H. & N., 364, followed. 

A further question raised was, whether the notice was 
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given too late or not, and whether it should have reached 
the defendant before action brought. Bills of Exchange 
Act, 8. 49, 8-8. 4 and b-8. 5. 

Held— 

That as the defendant received notice of dishonor by 
the service of the writ on him within an hour or two 
after presentment of the note for payment, he could not 
be said to have been prejudiced by delay or otherwise, 
and, in the absence of any authority to the contrary, and 
in view of the provisions of the statute, which provisions 
seem to consider the notice of dishonor, in some circum- 
stances at least, as a mere formality, without much import- 
ance as to the fact, that it may or may not reach the party 
to whom the notice is to be sent, the defendant must be 
held to have had su£Bcient notice of dishonor. The plain- 
tiffs were therefore entitled to recover on the note in ques- 
tion. 

A second note dated 1st November, 1890, commenced 
thus, ^* On demand months after date I promise to pay," 
Ac. The note was on a printed form, the words, ^^On 
demand" and "I" were written while the other words 
" months after date " and " promise to pay " were printed. 
The note was made ** with interest at 10 per cent, payable 
half yearly on 80th April and 31st October." Defendant 
contended that the note was not negotiable, because of the 
uncertainty of the date of payment, Mahoney v. Fitzpatrick^ 
183 Mass. 151. It was presented for payment and pro- 
tested on 5th July, 1893. Defendant contended that the 
note was not presented for payment within a reasonable 
time as required by s. 85 of Bills of Exchange Act, and 
that, as indorser, he was therefore discharged. 

HeU— 

That the note was clearly a note payable on demand 
some months after date, viz., two months at least after 
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date. The fact that the interest was payable half yearly 
did not change the nature of the note. It being made 
with interest payable half yearly clearly indicated that the 
parties contemplated and intended that the note was to 
remain unpaid for a considerable time and that it might 
not be paid for years. Such being the intention of the 
parties as indicated on the face of the note, it could not be 
said that the presentment was made at such an unreason- 
able time after the endorsement as to operate as a dis- 
charge of defendants liability on the note. 

Verdict for plaintiffs. 



LEACOCK V. McLaren, shields v. McLAEEN 

RE KENNEDY. 

Taylor, C. J. 
March 10, 1894.] ]Full Court — Killam, J. 

Bain, J. 

Solicitor's char^^ing^ order for costs upon funds of a stranger which 

were preserved. 

Appeal by J. Shields, W. Shields and M. E. Shields 
against an order obtained by a solicitor under Imp. Act, 
23 and 24 Vic. C. 127, charging moneys in court in the 
suit of Shields v. McLaren, to which they, or some of 
them were entitled, with costs due him in these suits. 

The bill in Leacock v. McLaren was filed in May, 1884 ; 
a decree made in June, 1885 ; this was reheard in July, 
1887, and the case was then carried to the Supreme Court 
where a decree was made in April, 1889. In June, 1889, 
there was an order changing the solicitor and the solicitor 
who got the charging order ceased to be the solicitor for 
John Shields. From the judgment of the Supreme Court 
an appeal was taken to the Judicial Committee of the 
Privy Council, but before it was heard a settlement was 
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effected between the parties. To this the solicitor was not 
a party. To carry out the settlement then come to, the 
salt of Shields ▼. McLaren was instituted in Aug., 1892, a 
decree was made in Sept. following, under which the tim- 
ber limit in question was sold and the purchase money was 
paid into court. In Nov., 1884, J. Shields was married to 
M. E. Shields and a marriage settlement was executed 
which covered his interest in the subject matter of these 
suits, A. Shields being the trustee ; he having died, W. 
Shields was, in June, 1892, appointed trustee in his place. 
The retainer of the solicitor was by J. Shields, before the 
marriage settlement, and the solicitor had no notice or 
knowledge of that until August, 1892, long after he had 
ceased to be the solicitor. The question then, was any 
property recovered or preserved within the meaning of the 
statute so as to entitle the solicitor to a charging order. 

The appellants insisted there was not. The interest of 
J. Shields in the timber limit, the proceeds of the sale of 
which was in court, was, they contended, never in question 
in the suit. 

Unless there was property recovered or preserved, the 
solicitor is not entitled to an order. If there was, he is 
entitled to an order against that property, or the proceeds 
of it, even although W. Shields or M. E. Shields have be- 
come interested in it. Bailey v. Burchall^ 2 H. A N. 371 ; 
Pinkerton v. EastoUy L. R. 16 Eq. 490 ; Foxon v. Qascoigne^ 
L. B. 9 Ch. 657 ; In re Keane, L. B. 12 Eq. 115 ; Scheie- 
field V. Lockwoodj L. R. 7 Eq. 83 ; Tavynham v. Porter, L. 
R. 11 Eq. 181 ; Catlow v. Catlow, 2 C. P. D. 362 ; Pitcher 
V. Andersy 7 Ch. D. 318. 

In the case of Leacock v McLaren a bill was filed for 
the appointment of a receiver and the taking of the part- 
nership accounts ; under the decree made the defendants, 
Leacock & Shields, would have been liable to pay all the 
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debts which had been incurred. On an appeal to the 
Supreme Court by Shields the decree was changed into an 
ordinary decree for taking the accounts and winding up 
the affairs of a partnership ; the decree gave Shields all 
the relief he claimed, after an appeal had been taken to 
the Privy Council a settlement was arrived at which was 
worked out in the suit of Shields v McLaren, and there 
was in court in that suit a considerable sum of money the 
proceeds of the sale of the timber limber limits, in which 
Shields, or his assignee, the trustee under the marriage 
settlement was entitled to share. 

Sought Q. C. for petitioner. 

Mulockj Q. C. for respondent. 

Held— 

That it might be that there had been no property re- 
covered by the proceedings, but had there not, by the 
exertions of the solicitor in carrying on successfully the 
appeal to the Supreme Court, been property preserved 
within the meaning of the act. But for his exertion the 
fund in court would not be there, with a right in John 
Shields, or his assignee to share in it. 

The solicitor was retained by John Shields before the 
marriage settlement was executed and the parties interest- 
ed under that settlement benefitted by his exertions. 

There was no delay on the part of the solicitor to dis- 
entitle him to the order. He appeared to have moved as 
soon as there was any fund against which he could get a 
charge. 

That the solicitor had recovered a judgment for his 
costs was no answer to an application for a charging order. 

The order made for a charging order should be affirmed 
with costs. 

Appeal dismissed with costs. 
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MONTGOMERY v. HELLYER. 

Taylor, C. J. 
March 10, 1894.] [Full Court — Dubuc, J. 

Bain, J. 

Trespass and trover— Distress-— Justificaiian. 

This was an action of trespass and trover, tried at the 
Western District Assizes by Mr. Justice Killam without a 
jury, when the plaintiff had a verdict for |215. The de- 
fendants moved to set this verdict aside, and to enter a 
verdict for them, or for a non-suit, or for a new trial. 

Plaintiff's wife was tenant of certain premises under a 
lease from Mrs. Johnson, dated 1st May, 1898, for a term 
of one year, the rent to be payable on the first day of each 
month in advance. On these premises she carried on busi- 
ness as John A. Montgomery & Co. The rent for Septem- 
ber was unpaid. It was alleged that although by the terms 
of the lease the rent was payable in advance, there was an 
agreement that it should not be paid until the first of the 
next month. On the morning of 25th September, it was 
found that everything had been removed from off the 
premises, and on the same day defendant Hellyer, as agent 
of the landlord, signed a distress warrant addressed to his 
co-defendant, Aylesworth, directing him to distrain the 
goods of Mrs. Montgomery upon the premises in her pos- 
session, or where removed to, for the rent due. Ayles- 
worth seized a large quantity of chattels and effects then 
in the rear of a shop occupied by the firm of Gray A Dav- 
idson. From there the goods were removed to auction 
rooms on an adjoining street. There was also rent due in 
respect of the Gray & Davidson premises, in which the 
goods were when they were seized. Some of the goods 
seized were proved not to belong to Mrs. Montgomery, but 
to her husband, the plaintiff. At the trial defendants 
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attempted to justify under another lease, in which Hellyer 
and another were lessors and Gray & Davidson were lessees. 
Hellyer was made aware that some of the goods seized he- 
longed to the plaintiff, and he adopted the act of his hailiff 
in the seizure of the goods. 

Defendants contend that plaintiff should he estopped 
from claiming the goods as his, or for claiming damages 
for their value, because by his own words and acts he did 
not make known to the bailiff or Hellyer that the goods in 
question belonged to him, but, on the contrary, led them 
to believe that his wife was the owner thereof. 

Ewart^ Q. C, for plaintiff. 

The Honourable the Attorney-General and 0. H. Clark 
for defendants. 
Held— 

That defendants could not justify under the lease made 
by Hellyer and another to Gray & Davidson, and under 
which they subsequently issued a distress warrant. The 
evidence failed to show that the goods were seized upon 
any part of the premises comprised in that lease. It was 
merely shown that they were seized in rear of the shop of 
Gray & Davidson, and what property was demised by the 
lease to that firm, was left quite uncertain. 

The plaintiff was in no way estopped from asserting 
the claim he made. He positively forbade the bailiff* to 
seize the goods when he was first about to do so, and Hell- 
yer was informed of this. He was under no obligation to 
state then the nature or ground of his objection to the 
seizure. The defendants were not, by the plaintiff's silence 
at first, as to the reason for his objecting to the seizure, or 
afterwards, induced to do, or misled into doing anything. 
When the bailiff was about to seize, the plaintiff objected 
to his doing so, yet, apparently without any enquiry, the 
seizure and then the sale were proceeded with. 
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There was nothing on the evidence to show that the 
defendants were induced to do anything, or to abstain 
from doing anything, by reason of what the plaintiff said 
or did, or omitted to say or do. Unless that was proved 
he could not be estopped from averring the truth or assert- 
ing a demand. 

The verdict entered for the plaintiff should stand, and 
the motion to set it aside be dismissed with costs. 

The following cases were referred to: Pickard v. 
Sears, 6 A. E. 469; Qregg v. Wells, 10 A. E. 90; Miles 
V. Furber, L. R. 8 Q. B. 77 ; Lines v. Grange, 12 IT. 
C. R. 206. 

Appeal dismissed with costs. 

CLIFFORD V. LOGAK 

Taylok, C. J. 
March 10, 1884.] [Pull Coubt— Killam, J. 

Bain, J. 

Bills of Sales Ad — Crop mortgages-- Priority of execuHon to mort- 
gage executed after it came in sheriff *s hands. 

Appeal from the decision of Dubuc, J., reported, 4 W. 
L. T. 152. 

James for plaintiflF. 

Howell, Q. C. and D. A. Macdonald for defendants. 
Heldr^ 

That the verdict for the plaintiff should be set aside 
and a verdict entered for defendant. 

A mortgage of a growing crop or of a crop to be grown 
does not come within the provisions of The Bills of Sale 
Act, R. 8. M., c. 10, Grass v. Austin, 7 App. R. 511. 

At most the plaintiff got, under his mortgage, an equit- 
able interest in the crops to be sown ; but before he could 
take possession of the crop before even it came into exist- 



1^^ TIMES RBPORTS. 66 

ence, there was the writ of execution in the sheriff's 
hands. 

A writ of execution against goods and chattels, at and 
from the time of its delivery to the sheriff hinds all the 
goods and chattels, or any interest in all the goods and 
chattels of the judgment debtor within the bailiwick of the 
sheriff. It binds, not merely the goods and chattels which 
the debtor has at the time it is placed in the sheriff's 
hands, but all the good and chattels he acquires and has 
while the writ is current and unsatisfied, when the crop 
here came into existence, the property in it, the legal title 
to it, was in the debtor. The mortgage passed no property 
in the crop, or at most a right to it in equity. It gave the 
plaintiff an equitable right to enter and take the crop 
should it come into existence. But the moment it came 
into existence the property in it and the legal title to it, 
became bound by the execution. The property must go 
to the mortgagee subject to the execution, S. S. M., c. 68, 
B. 20. The mortgage was not executed until seven months 
after the sheriff received the writ. 

The following cases were referred to : — Clements v. Mat- 
thews, 11 Q. B. D. 808 ; Hallaa y. Robinson, 83 W. R. 426; 
Congreve v. JEvetts, 10 Ex. 298 ; Holroyd v. Marshall, 10 
H. L. 196 ; Leatham v. Amor, 88 L. T. K 8. 786 ; Lazar- 
us V. Andrade, 5 C. P. D. 818. 

Appeal allowed with costs. 

BE ELECTION FOR ELECTORAL DIVISION OF 
BRANDON CITY. 

Taylor, C. J. 
Maech 10, 1898.] [Full Coubt— Dubuc, J. 

KiLLAM, J. 
EUdion Petition — Preliminary Objections. 

Appeal from decision of Bain, J., ante p. 9. 

Appeal dismissed with costs, Taylor, C. J., dissenting. 
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MoWILLIAMS V. BAILEY. 
March 19, 1894.] [Killam J. 

Practice^Charging order— Ontario authorities dissented from. 

Plaintiff and defendant were in partnership when a bill 
was filed and a decree made dissolving the partnership. 
The Master's report found that Mc Williams was entitled 
to the assets of the concern, except as to a trifling amoant. 

Morrison and Smith, execution creditors of McWilliams, 
having obtained a stop order on the fund in court, applied 
for payment out. The plaintiff also applied for payment 
out to him. 

J. Martin for plaintiff. 

T. O. Mathers for execution creditors. 

Held— 

lliat the application of the judgment creditor should 
be dismissed with costs to be set off against the judgment 
debt. The application of the plaintiff to be enlarged a 
week to enable the judgment creditor to apply for a charg- 
ing order or take such other step as he may deem proper, 
the stop order to continue. 

The practice of charging monies in the hands of the 
Accountant General of the Court of Chancery, under 1 and 
2 Vic, c. 110 and 8 and 4 Vic, c. 82,' applies to monies 
paid into this court on its equity side. 

Dawson v. Moffatt^ 11 Ont. R. 484, not followed. 

Application of judgment creditor dismissed with costs. 
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DOUGAN V MITCHELL. 

March 19, 1894.] [Killam, J. 

Demurrer — One kind of relief against one defendant and another 
against both not multifariousness. 

Demurrer to a bill filed by twenty-three plaintiflfe 
against two defendants asking to have a certain instrament 
styled a release, made by one defendant in favor of the 
other, set aside and declared fraudulent and void as against 
the plaintiffs and also for payment of certain alleged claims 
of the several plaintiffs against the defendant Mitchell. 

The bill alleged that the several plaintiffs and the de- 
fendant Sparks were employed by defendant Mitchell as 
labourers, for which he became indebted to them severally 
in various sums ; that the plaintiffs assigned their claims 
to the defendant Sparks to enable him to sue Mitchell for 
the aggregate amount in one action ; that Sparks brought 
an action against Mitchell on these claims including one of 
his own ; that Sparks took a bare trust in the several claims 
of the plaintiff and never had any beneficial interest in 
them ; that Mitchell with notice of such trust, with intent 
to defeat the plaintiffs colluded with Sparks and caused a 
release to be executed by Sparks which was given over to 
Mitchell and was being relied on by him and set up in the 
action at law as a binding release and settlement of the 
plaintiffs' rights, .that Sparks did not consult with his at- 
torney in the action as to the release, but the same was 
carried out between the defendants contrary to the wishes 
of the plaintiffs. 

The demurrer was on two grounds, of want of equity 
and multifariousness. 

JSagelj Q.C. for plaintiffs. 

Perdue for defendant. 
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Held— 

That the bill was not multifarious ; that one kind of 
relief is asked against one defendant, and another as against 
both, is not multifarious. Manners v. Rowley ^ 10 Sim. 470. 

Several objections were taken under the other ground 
of demurrer. It was argued that the plaintiffs had ample 
relief at law. 
Held— 

Unnecessary to determine the point as there was juris- 
diction in equity to set aside the release for fraud, even 
that the same relief could be obtained by motion at law. 

It was further argued that under the legislative provi- 
sions giving power to the court to give equitable relief in 
actions at law, the plaintiffs were confined to seeking it 
there. 
Held— 

Untenable. The plaintiffs were not parties to the action 
at law, and could not put in a replication on equitable 
grounds to the plea of the release. 

It appeared doubtful if Sparks could set up his fraud 
upon his cesti que trustent is an equitable answer to the 
plea. 

Two other objections appeared to be fatal to the bill in 
its present form, viz : that the release was not shown to 
have been under seal, and that fraud was not sufGiciently 
shown. 

There was, to some extent, a charge of a fraudulent 
intent on the part of Mitchell, but even that was not ex- 
plicit, it was alleged in the vaguest possible way. There 
was no direct charge or allegation of any fraud or breach 
of trust on the part of Sparks. 

On these grounds the bill failed. 

Plaintiff to have a week to amend, without costs ; in 
default of amendment within that time, the demurrer to 
be allowed, and the bill be dismissed with costs. 
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RAE V. GARBUTT. 

March 20, 1894.] [Taylor, C. J. 

Married wotnan — Sick husband^Decree to evade creditors. 

County Court Appeal in an interpleader issue directed 
to be tried in the County Court. The plaintiff, Mary Rae, 
claimed a crop seized by the sheriff. The defendant was 
an execution creditor of Matthew Eae, the husband of 
Mary Rae. The County Court Judge entered a verdict 
for defendant who appealed. She claimed she owned the 
land on which the crop was grown, with the stock and 
implements on the farm ; the stock and horses were bought 
with money got from her father, or the proceeds of grain 
raised on her land ; she stated she carried on the farming 
operations, hired the men and paid them and that her 
husband did not work on the farm, because he was suffer- 
ing from heart disease and had since 1888 been unable to 
do anything. Defendant was a man who worked on the 
farm for three months in 1892, and his judgment was for 
money lent to the husband ; according to his evidence 
while he was on the farm in 1892, the husband carried on 
the farming operations, plowing, sowing, and harvesting. 
In the spring of 1893, defendant worked for the owner 
of adjoining land and saw the husband working in the fall, 
he was driving the binder and stacking grain. 

The evidence of the wife was far from satisfactory, and 
her ownership of the property suspicious. One quarter 
section was patented to the husband, who conveyed it to 
his brother, who, two years afterwards conveyed it to the 
claimant, the wife of the patentee. She declined to answer 
where she got the alleged consideration of $1,000 from, or 
where she got the money for the purchase of stock and 
implements. The husband's inability to work from heart 
disease was disproved from her own evidence. 
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0. H, Clark for plaintiflT. 

Caldwell J Q.C., for defendants. 
Held— 

That the appeal must he dismissed with costs, the 
whole of the wife's evidence was most unsatisfactory and 
left a decided impression that the property being hers and 
the carrying on of the farming operations by her were all 
pretences. The onus was on her to prove that the farming 
business was hers. 

Appeal dismissed with costs. 

BANK OP MONTEEAL v. BLACK. 
March 20th, 1894.] [Taylor, C. J. 

Detnutrer — Grantee to a fraudulent conveyance who has reconveyed 
not necessarily a party. 

The plaintiffs filed their bill against George Black and 
James Black, alleging that they recovered a judgment 
against Oeorge Black and Edward Congdon, that an execu- 
tion against goods had been returned nulla bona ; that the 
judgment had been registered; that G. Black was the 
owner of land described ; that after the action was begun, 
but before judgment, G. Black, with intent of defeating 
plaintiffs and his other creditors, conveyed the land to de- 
fendant, J. Black, his son ; that no valuable consideration 
was given for the conveyance, and the bill prayed that 
plaintiffs might be paid the amount of their judgment, in 
default that the lands might be sold, and the conveyance 
to J. Black declared fraudulent and void. 

Defendant, G. Black, demurred for want of equity. 

The first objection to the bill was that it contained no 
allegation that G. Black had no other property. It was 
argued that the mere allegation that an execution had been 
returned nulla bona, was not sufficient, as the defendant 
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might have ample property in another district, and if he 
had other property the court would not set aside the deed. 

J. Martin for plaintiffs. 

Howtlly Q.G., and Mackray for defendant, G. Black. 
Held— 

That it laid on the defendant to prove what his circum- 
stances were at the time of making the deed, as he might 
be supposed to know it much better than the plaintiff. 
Taylor v. Jonea^ 2 Atk., 603 ; Brown v. Davidson, 9 Qr., 
489 ; Leacock v. Chambers^ 3 Man. R., 648 ; Osborne v. 
Carey, 5 Man. R, 287. 

A further objection was that G. Black should not have 
been made a party defendant. 

Held— 

That the demurrer should be allowed with costs ; the 
plaintiffs to have leave to amend upon payment of costs. 
Commercial Bank v. Cooke, 9 Qr., 624, and Scott v. Bum- 
ham, 19 6r., 888, held that the grantor was not a necessary 
party ; Weise v. Wardle, L. R. 19 Eq., 171, decided that 
he was not a proper party. 

Demurrer allowed with costs. 

CRTJMBIE V McEWAN. 

March 20, 1894.] [Taylor, C. J. 

Husband and wi/e— Wages quantum tneruit-^Reason of contract. 

This was an action for wages, brought by plaintiff and 
his wife. The particulars of plaintiffs' claim were thus 
stated : — " To amount bf wages due to plaintiffs for work- 
ing for defendant from 18th Nov., 1898, to 6th Oct. 1898, 
less . . . lost time, ten months, two itnd a half days at $425 
for twelve months, as agreed, $357.05.'' Three items of 
credit were given and a balance claimed of $168.15, for 
which plaintiffs recovered a verdict in the County Court. 
Defendant appealed. 
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According to the evidence of Robert Cmmbie, the hir- 
ing was under a written agreement, but it was not produc- 
ed. He said he was to work for defendant for $425 a year 
from 17th Nov. 1892, to 17th Nov. 1898. " He was to 
pay me $20 a month as we went along." " The contract 
was with me for the services of myself and wife, . . . She 
did the work in defendant's house, I worked on the farm. 
... I was to do the farm work, my wife the house wort" 

Plaintiffs were dismissed, as they claimed wrongfully 
on 6th Oct. 1893. 

On the argument of the appeal the question was raised 
whether the action was brought upon the contract or not, 
and thereupon counsel for the plaintiffs stated that they 
were suing upon a quantum meruit. 

0. H. Clark for plaintiflfe. 

Bradshaw for defendant. 
Held— 

That the appeal must be allowed with costs and a non- 
suit entered in the county court with costs. 

The plaintiffs treat the contract as at an end, for while 
a special contract is in existence and open they cannot sue 
on a quantum meruit — Planche v. Colbum, 8 Bing. 14. The 
onus must be on the plaintiffs to show that there dismissal 
was wrongful. Suing on a quantum meruit they must 
show that they are not taking advantage of their wrongful 
act in insisting that the contract is at an end. There were 
apparently good grounds for dismissal. It did not appear 
that plaintiffs could maintain the present action. 

According to the husband's evidence the contract was 
with him for the services of himself and his wife and any 
action on that contract could have been brought by him. 
However, they do not sue on that contract. There are 
then two separate and distinct causes of action. How can 
these be joined in one action. It was quite open to defen- 
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dant to take the objection that plaintiffs could not sue 
jointly. There was no evidence as to the value of the res- 
pective services, even if one action could be brought for 
both. 

Appeal allowed with costs. 

FROST V. LUNDY. 
March 20, 1894.] [Taylor, C. J. 

Interpleader issue—Transcript judgment costs. 

Plaintiffs recovered a judgment in the County Court, 
of which a transcript was filed in the court of Queen's 
Bench and an execution issued. Under this the sheriff 
seized a quantity of grain and this being claimed by the 
defendant's wife, he applied for and obtained an inter- 
pleader order. 

The sheriff's application was properly made in the 
Court out of which the process had issued, and the issue 
which was ordered could not be sent for trial in the 
County Court because over $300 was the sworn value of 
the property seized. The issue when tried was decided in 
favour of the plaintiffs, the execution creditors. They then 
applied to have the question of costs reserved by the inter- 
pleader order disposed of. 

The claimant contended that no costs should be allowed, 
or, if any, that they should be on the lower scale. 

Mathers for execution creditor. 

Huggard for claimant. 
Held^ 

That Queen's Bench costs must be allowed. If the 
issue be one which cannot be tried in the County Court, 
then prima facie the costs should be Queen's Bench costs. 
If the issue be one which could be tried in a County Court, 
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but neither party asks to have it so tried, Queen's Bench 
costs should be given ; Christie v. Conway^ 9 P. R., 629. 

The following cases were referred to : — Beatty v Bryce^ 
9 P. R. 320 ; Arkell v. Gdger, 9 P. R. 528 ; Bellhouse v. 
Guin, 20 U. C. R., 666. 

Order made with costs. 



RAPID CITY FARMERS' ELEVATOR CO. 
March 20th, 1894.] [Taylor, C. J. 

Winding Up Act — Company unable to pay its debts when they fell 
due^Insufficiency of allegations in petition. 

Petition by a creditor for an order to wind up the com- 
pany. There was evidence of several demands for pay- 
ment having been made without success. It was not shown 
that any of these were written demands served upon the 
company in the manner in which process may legally be 
served upon it, nor that sixty days had elapsed during 
which the company had neglected to pay or secure or com- 
pound the de*bt to the satisfaction of the creditor. It was 
argued that this was not necessary, that Sec. 6 of the 
Winding Up Act was only an enlarging provision and that 
the creditor might show in any way he chose that the com- 
pany was unable to pay its debts as they became due. 
There was no evidence that the company had permitted an 
execution under which a service had been made to remain 
unsatisfied till within four days of the time fixed for a sale 
thereunder or for 16 days after the seizure, but it was 
sworn that an execution had been returned nulla bona by 
a county court bailiff. It was claimed that the afiGidavits 
showed the company to be insolvent under both clause (a) 
and clause (h) of s. 6 of The Winding Up Act. 

Elliott for petitioner. 

0. -ff. Clark for company. 
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Held— 

That for the petitioner to succeed, he must hring him- 
eelf strictly within the terms of the statute. He had failed 
to do so, and the petition must be dismissed with costs. 
Rt Qu'Appelle Valley Farming Co.j 6 Man. R., 160. 

Petition dismissed with costs. 



HOWLAND V. CODD. 

March 21, 1894.] [Taylor, C. J. 

IVial—JudgtHtnt for costs — Appeal pending— Assignment of foreign 
judgment for costs. 

Appeal by defendant from an order made by the Ref- 
eree striking out the appearance and allowing the plaintiffs 
to sign final judgment for the amount claimed. 

Plaintiffs sued as assignees of a judgment for costs 
recovered against the defendant in an action brought 
against him and others by the Q. N. W. C. Ry. Co. in the 
High Court of Justice for Ontario, and also as assignees of 
another judgment and several orders for costs in an action 
in the same court, against the same defendants, brought 
by the company and one Delap. 

The afSdavit upon which the summons to strike out 
the appearance and sign judgment was obtained was ob- 
jected to as insufficient because it did not, it was said, show 
the indebtedness of the defendant. 

The defendant appeared to a writ specially endorsed, 
or with which a statement was served, showing fully the 
nature and amount of the claim sued for, such as is re* 
quired in a special indorsement. 

Bradihaw for plaintiffs. 

Mulock^ Q. C, for defendant. 
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Where a defendant appears to such a writ all that is 
necessary to obtain a sammons to sign final judgment is an 
aflBdavit by the plaintiff or any other person who can swear 
positively to the debt or cause of action, and stating that 
in his belief there is no defence to the action. Here is an 
aflSdavit by one of the plaintiffs who swears to the judg- 
ments sued upon, to the assignments of them ; that the 
moneys payable under them are justly and truly due to 
himself and his co-plaintiffs, and that in his belief there is 
no defence to the action. It would appear that the affi* 
davit fully complies with the requirements of the statute. 

A further objection was, that in the actions in which 
the judgments were recovered, appeals were pending. As 
to this the evidence was conflicting. 

Held— 

That even if an appeal should be pending, that is no 
reason why the plaintiffs should not be allowed to have 
judgment here. The pendency of an appeal may afford 
ground for the equitable interposition of the court to pre- 
vent the possible abuse of its process, and, on proper terms, 
to stay execution, but it cannot be a bar to the action itself. 

A further objection was that the assignment of the judg- 
ment and orders in the action by the company and Delap 
was invalid because the assignment was executed by Delap 
by his attorney, and the power under which the attorney 
acted gave. him no power to assign a debt. But the power 
gave the attorneys named in it authority to sell and abso- 
lutely dispose of, bonds, mortgages and other securities tor 
money, and in Ghiardians of West Ham v. Ovens^ L. R 8 
Ex. 37, a judgment was held to be a security for money. 

Appeal dismissed with costs. 
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BRAUN V. DAVIS. 
March 28, 1894.] [Taylor, C. J. 

Garnishment of amount due debtor and third person— Jurisdiction 
to garnish insurance company non-resident 

Appeal from an order of the referee diBmissing a sum- 
moDB to set aside a garnishing order. The garnishees 
were The Northern Assurance Co. and The United Fire In- 
surance Co., and the moneys garnished were payable on a 
loss by fire of property insured by them. Objections were 
taken first that the monies were not payable to the defen- 
dant alone, but to him and another person ; and second, 
that the companies did not carry on business in this pro- 
vince, and were not within the jurisdiction. In the case 
of the Northern Co.^ it appeared the head office was in 
Montreal, and it had no office in this province. Persons 
here received applications for insurance, but they were all 
sent to the head office, where they were accepted or re- 
jected. The policy was issued at Montreal, the premiums 
payable there, and the amount insured payable there also. 
The policy recited that " Mrs. R. Davis and G. Davis, 
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jointly and individually as their interests appear (hereinafter 
called the assured) '' had paid a certain premium. The 
renewal receipt was for a premium paid by Mrs. R. Davis 
only. By the terms of the policy the company agreed 
with the assured to pay the amount insured in case of loss. 

JBoughj Q.C.^ for plaintiffs. 
Perdue for defendants. 

Held— 

(1) That that seemed to be an agreement to pay to them 
jointly. A debt due to a defendant and another cannot be 
attached. Macdonald v. Tacquah Gold Mines Co.y 13 Q.B. 
D. 636. 

(2) That the company was not within the jurisdiction 
of the court, and the garnishing order set aside. 

As to the United Fire Insurance Co.^ the policy wag 
issued in Winnipeg. To be valid it must be countersigned 
by the agent of the company at Winnipeg, and it purported 
to be so. Then a condition endorsed spoke of notice to 
the company, in a certain event, being addressed to their 
principal office in Manitoba. The policy recited the pay- 
ment of the premium by Mrs. R. Davis and G. Davis, and 
the agreement on the part of the company was that it 
should be liable to pay unto the insured, their executors 
or administrators, the amount insured. 

Held— 

That the second objection could not be applied, but 
that the iir8t objection must prevail in this case also. Be- 
fore the plaintiff can hold, under a garnishing order, the 
monies due from either of the companies, it should be 
shown that the defendant could, for himself and individo- 
ailly, enforce payment of them. 

Sec, 21 of A. J. Act cannot apply to the case of The 
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Northern Assurance Co., for, under the authority of such 
cases as McArihur v. Macdonell^ 1 Man. E. 334 ; Parker v. 
Odette, 14 Can. L. T. 95 ; Munn v. London do N. W. 1?., 
1 C. B. K 8. ; and Brovm v. London & N. W. R., 4 B. & S. 
326, that company is not transacting or carrying on business 
through any branch or agency within the province. 

Appeal allowed with costs, the order of the referee set 
aside with costs, and the garnishing order set aside with 
costs. These to be costs in the cause to the defendant in 
any event. 



HUGHES V. RUTLEDGE. 

April 2, 1894.] [Dubuc, J. 

Ejectmeni^Evidence of default in payment of tnortgage^Emdence of 
possession — Payment of taxes equivalent to possession. 

The plaintiff claimed possession of the lot of land in 
question by conveyance in 1874 from the patentee of the 
Crown. The defendant set up that the plaintiff had mort- 
gaged the lot in 1875, that default had been made in pay- 
ment of the mortgage, that that the mortgagees had, in 
1877, sold the lot under the power of sale in the mortgage 
to A. F. Eden, and that he, defendant, had in 1891 entered 
into an agreement to purchase the lot from Eden's suc- 
cessor in title, and had, in June, 1892, taken possession of 
the property, put a fence around it, and erected a dwelling 
upon it. The plaintiff's contention was that all claim under 
the mortgage was barred by the statute of Limitations, 
and that it must be presumed to have been satisfied, and 
that possession taken in 1892 could not avail to restore the 
rights of the mortgagees or of any person claiming under 
them. 
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Under the terms of the plaintiffe mortgage he was to 
have quiet poBseosion of the land until default in payment. 
There was no direct evidence of default of payment, but a 
notice of intention to exercise the power of sale in the 
mortgage was produced, dated November 20, 1876. This 
notice was in the usual form. It had endorsed on it a 
certificate of service on the plaintiff by a bailiff since 
deceased, whose handwriting was proved. The convey- 
ance under the power of sale was proved, dated June 16, 
1877, and some entries showing that there had been a 
mortgage sale were produced from a solicitor's docket. 
After the sale, the mortgagees and those claiming through 
them, including the defendant, paid the taxes on the lot 
from 1882 to the present time. 

Hagelj Q.C., and J. D. Cameron for plaintiff. 

Howell^ Q.C., and Machray for Defendant. 

Held— 

That service of the notice in question was sufiiciently 
proved by the entry in the handwriting of a deceased per- 
son made in the usual course of business, and that under 
the circumstances default in payment was sufficiently 
proved. 

That as the plaintiff had done nothing to assert his 
title or his right of possession from the time of the mort- 
gage sale up to the issue of the writ or ejectment, a period 
of over fifteen years, and as defendant and those through 
he claimed had paid the taxes for over eleven years, and 
defendant was in actual possession before suit brought, 
defendant had, under the statute of Limitations, acquired 
a good title to the lands. 

Nonsuit entered with costs. 
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RE BRANDON CITY ELECTION. 
April 2, 1894.] [Taylor, C. J. 

Election Petition, 

The petition prayed that it might be declared that the 
respondent was not duly elected, and that the election was 
void, also that it might be determined that the respondent 
had been guilty of corrupt and unlawful acts, whereby he 
was disqualified under Sec. 282 of The Manitoba Election 
Act 

By his answer the respondent abandoned any defence 
to the petition, in so far as the same sought to have his 
election declared void. He denied all charges of personal 
misconduct so, as to so much of the petition as sought to 
have him disqualified, he was still defending. 

C. H. Campbell^ Q.C., for petitioners. 

Wilson^ for respondent. 

Held^ 

That such an answer could not be regarded as, or as 
equivalent to, a notice that he did not intend to oppose the 
petition, given under 8. 119, of The Manitoba Controverted 
Elections Act. 

SIMPSON V. STEWART. 

Tavlor, C. J. 
April 4, 1894.] [Full Court — Killam, J. 

Bain, J. 

What constitutes evidence of probate. 

Appeal from decision of Dubuc, J., reported in 4 W. 
L. T., p. 156. 

Appeal dismissed with costs. 
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SMNGERLAND v. MA8SEY. 

DUBUC, J. 

April 4, 1894.] [Pull Court — Killam, J. 

Bain, J. 

Interpleader issue-— Married rvotnatCs separate property^-Hay 
follows the land, crops belonfr to husband. 

Interpleader issue to determine whether crops seized on 
lands rented by plaintiff, a married woman, were her pro- 
perty as against the creditors of her husband. At the trial 
a verdict was entered in favor of plaintiff, and defendants 
appealed. The evidence showed that the plaintiff came 
from Ontario with her husband a little over four years ago, 
that her husband went into farming, but feiled, that she 
had some money of her own coming from land belonging 
to her in Ontario and sold before leaving for Manitoba, 
that in 1892 she rented land for farming on her own ac- 
count, as she did also in 1893. The work on the farms so 
rented was done by the husband, his children and a hired 
man, the plaintiff herself giving a little assistance. After 
harvest the crops were seized by defendants, who were ex- 
ecution creditors of the husband ; plaintiff claimed them 
as her property under the provisions of The Married Wo- 
men's Act, R 8. M., c. 96. The trial judge found that the 
leasing of the farm by the plaintiff was a bona fide transac- 
tion. 

Howell, Q.C., for plaintiff. 

Joseph Martin^ for defendants. 
Heldr-^ 

That the verdict for the plaintiff should stand as to the 
hay, but be set aside and a verdict entered for the defend- 
ants as to the grain and other goods, without costs of the 
appeal. There did not appear to have been much differ- 
ence between the working of the farm rented by the hus- 
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band previons to 1892, and the working of the two farms 
rented by the plamtiff during the last two years. The 
farming operations could not be considered an occupation 
or trade carried on by the wife separately from her hus- 
band. The leasehold interests properly come within the 
protection of the Act, but the Act should be construed 
strictly. The issues and profits that are protected are such 
proceeds as are strictly and exclusively issues and profits of 
the land and not more, plus the proceeds, in part, of the 
husband's labor, unless the occupation of farming the land 
is carried on by the wife separately from her husband, 
within the meaning of the 14th section of the Act, it must 
be regarded as the husband's business, and its proceeds 
must be his. The crops of grain were not the fruits of an 
occupation carried on by the wife separately from her hus- 
band, nor were they the mere issues and profits of the land 
coming to her from possession of the land without more. 
On the other hand, the grass, while growing, was part of 
the land, and as such belonged to the wife. There was no 
evidence to show by whom it was cut. The onus was on 
the defendants to show that, when it became chattels per- 
sonal, or subsequently, it ceased to be the wife's separate 
property and became subject to the executions, and this 
was not done. 

Verdict accordingly. 

BURDETT V. CAN. PAC. RY. 

April 4, 1894.] Dubuc, J. 

/Railway company— Bill of lading — Loss by fire — Negligence— 
Liability. 

County Court appeal. Action brought to recover for 
loss of goods destroyed by fire. The car in which the 
goods were carried arrived at Emerson at noon on June 30, 
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1893 ; it was placed near an elevator in defendant's rail- 
way yard; during the following night the elevator was 
burned, and the car with its contents of goods was also 
destroyed by fire. Defendant's agent stated it was custom- 
ary for consignees to remove their freight the same day it 
arrived, in the afternoon ; he notified a drayman to whom 
he had previously delivered goods for the plain tiflf that the 
goods in question had arrived. Plaintiff did not generally 
go up to the station himself enquiring for freight, and pro- 
bably would not have gone up that day if he had been at 
home, which he was not. 

The bill of lading contained the following condition, 
" Nor will the company be liable for damage occasioned by 

fire." Plaintiff contended that the placing of the 

car near the elevator instead of leaving it at the freight 
shed was an act of negligence for which defendants should 
be held liable. 

The County Court judge entered a verdict, and in doing 
so stated that he felt extremely doubtful as to the plaintiff's 
right to recover ; but as a jury sitting in his place would 
have found for the plaintiffs, he was inclined to do so. 

Forrester for plaintiff. 

AikinSj Q.C., for defendant. 

mid— 

That the appeal should be allowed with costs, the ver- 
dict set aside, and a nonsuit entered. 

The condition endorsed on the bill of lading constituted 
a special contract, under which the defendants should be 
protected from liability against loss by fire. In any event, 
the vicinity of an elevator was not such a proximate danger 
of fire as to constitute an act of negligence to place a car 
there. Elevators are generally constructed at railway sta- 
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tions, and care are constantly placed near them, as mattere 
of convenience and necessity. What is necessarily done 
every day in the ordinary courae of business cannot be 
held to constitute negligence. The burning of the car by 
being placed near the elevator could neither be foreseen 
nor contemplated. The defendants had a perfect right to 
place it there, and committed no breach of duty in so 
doing. The goods were destroyed by accident and not 
through any negligence on the part of the defendants, 
making them answerable for their loss. Grand Trunk 
Railway v. McMillan^ 16 8.C.R. 643 ; Grand Trunk Rail- 
way V. Vogel, 11 8. C. R. 612 ; Smith v. Midland R. Co., 
57 L.T.N.S. 813 ; Shepherd v. Bristol, dec, R. Co., 37 L. J., 
Ex. 113, referred to. 

Appeal allowed with costs. 



McMillan v. williams. 

April 9, 1894.] [Taylor, C. J. 

StaiuU of Frauds — Title to land— Jurisdiction of County Court — 
Pleading. 

Appeal from the County Court of Deloraine. 

The plaintiff's claim was for a balance of purchase 
money of real estate sold under a verbal agreement. The 
Defendant had paid $200 cash, and was to pay the relnain- 
ing $100 when plaintiff furnished the title. There was a 
dispute between the parties as to the nature of the title 
which the defendant was to accept for part of the property. 
In his dispute note defendant denied his indebtedness, and 
also set up his veroion of the agreement, and that the 
plaintiff had not completed the title. He also claimed 
that the County Court had no jurisdiction. At the trial, 
plaintiff proved that he had furnished the title that he had 
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agreed to fdrnish, according to his version of the agree- 
ment ; but defendant gave evidence in support of his version 
of it. A verdict was entered for the plaintiff for the full 
amount claimed and interest thereon. 

Hag g art ^ Q.C., for plaintiff. 

Patterson for defendant. 

Held- 

That to oust the jurisdiction there must be a bona-fide 
dispute as to a matter of title, and as the County Court 
judge had found a verdict for the plaintiff, it must be as- 
sumed that he had decided that there was no bona-fide 
dispute as to any question of title, and the appeal as to 
this point failed ; but that there was no agreement in 
writing signed by the defendant on which he could be sued 
for the purchase money of land, although the deed bad 
been delivered, that this objection was open to defendant 
under his defence of " not indebted," although it did not 
appear whether it had been raised at the trial or not. 
Cocking v. Ward, 1 C. B. 858. Foster v. Reevts (1892), 
2 Q. B. 265 followed. 

Appeal allowed with costs. 



CONBOY V. DOLL. 

April 9, 1894.] [Dubuc, J. 

Trespass — Damages^ measure of^ in wrongful seizure between 
date of seizure and inlet pleader order— Certificate. 

This was an action of damages for wrongful seizure of 
the plaintiff's goods under an execution issued in a suit in 
which the defendant was plaintiff, and the plaintiff's hus- 
band was defendant. The defendant's attorney in the pres- 
ence of the defendant instructed the sheriff to seize the 
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goods in question, although the sheriff intimated to them 
his opinion that the goods belonged to the plaintiff. The 
sheriff being urged to do so, seized the goods, consisting of 
a stock of jewelry, and placed a man in charge of the shop. 
The plaintiff claimed the goods and after about two months 
an interpleader order was made under which, in default of 
security being given by the plaintiff, the goods in question 
were sold and the monies retained by the sheriff. The re- 
sult of the interpleader issue was that the plaintiff's claim 
was held good and the proceeds of the sale were according- 
ly paid over to her. She then brought this action claim- 
ing $2000 damages for injury to her business and to her 
credit and for the difierence between the value of the goods 
and the amount realized at the sheriff's sale. 

W. A. Macdonald^ Q.C., for the plaintiff. 

Aikins, Q.C., for the defendant. 

Held— 

1. That the defendant was liable for damages limited to 
the injury to the plaintiff's business sustained during the 
period between the seizure and the date of the interplead- 
er order, and for the injury to her credit, but that she was 
not entitled to any damages in respect of the difference be- 
tween the value of the goods and the amount realized by 
the sale. 

2. That although no evidence was given of any specific 
damage, the plaintiff was entitled to general damages 
which should be estimated as a jury would do, having re- 
gard to the fact that although the shop was kept open dur- 
ing that period and the business was carried on in much 
the same way as formerly, yet as the stock was under seiz- 
ure and the sheriff was in possession and the plaintiff could 
not bring new goods into stock for the purpose of replen- 
ishing it, and her credit in business must have been affect- 
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ed to some extent. The plaintiff was entitled to substan- 
tial damages and His Lordship entered a verdict for $200. 
As this is within the jurisdiction of the County Court, and 
plaintiff had no reason to expect that she would have re- 
covered more, the Court refused a certificate to entitle her 
to Queen's Bench costs, but gave a certificate to prevent 
the defendant setting off costs. 

Verdict for plaintiff. 



DES FORGES v. COATSWORTH. 
April 9, 1894.] [Dubuc, J. 

Demurrer-— Multi/ariQusness— Want of equity — Sale of partnership 
estate by one partner— Dissolution of partnership — Prac- 
tice as to setting down demurrer for argument. 

Demurrer by defendant Reeves to the plaintiflTs bill 
of complaint. 

As a preliminary objection, defendant's counsel con- 
tended that the demurrer should be considered as admitted 
by lapse of time. It was filed on January 21, 1893, and 
set down for argument March 9, 1894, and under the Eng- 
lish rule 14, made before April 15, 1870, in force in this 
province, unless superseded or amended by our own rules 
or practice, a demurrer which is not set down within twelve 
from the filing thereof is to be held as sufficient, unless in 
the meantime the plaintiff has taken some steps to amend 
his bill. The learned judge, however, held that this rule 
had been superseded by our G.O. 99, and the objection 
was over-ruled. 

The grounds of demurrer were for multifariousness and 
want of equity. The bill alleged that there was a partner- 
ship at will existing between plaintiff and defendant Coats- 
worth, that it was agreed between them that the partner- 
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ship should be dissolved, and that on October 31, 1892, 
the plaintiff gave notice to Coatsworth that the partnership 
woald be dissolved from and after November 4, 1892, in 
case Coatsworth should purchase and pay for the plaintiff's 
interest in the said partnership ; that Coatsworth agreed to 
purchase plaintiff's interest and pay for the same, but that 
he has neglected and refused to do so ; and that on the 
said November 4, 1892, Coatsworth assumed the entire 
control and management of the said business without the 
consent and in defiance of the protest of the plaintiff, and 
has since made a sale to his co-defendant Reeves of the 
plaintiff's share and interest in the said partnership busi- 
ness without the plaintiff's authority or consent, and has 
not paid plaintiff the value of his said interest ; that Beeves 
is now in actual possession of the said business, and is 
carrying it on upon the partnership premises, and that he 
purchased the business with full knowledge of the plain- 
tiff's rights, and the pliiintiff asks that the ^aid sale to 
Reeves should be declared to be fraudulent and void as 
against him, that the partnership may be dissolved and ac- 
counts taken, and that he be paid the value of his share 
and interest. 

Reeves contended that he had no interest in the disso- 
lution of partnership and the taking of accounts, and that 
Coatsworth had no interest in setting aside the sale to 
Reeves, and that therefore the interests of the two defen- 
dants in the several kinds of relief asked for, being entirely 
different, the bill was bad for multifariousness. He also 
contended that the bill was bad for want of equity, and 
that Coatsworth had a right to sell the business to him, it 
not being set up that the sale was for an inadequate con- 
sideration. 

Houghy Q.C., for plaintiff. 

Crawfordy Q.C., for defendant Reeves. 
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1. That although the interest of the defendants were 
in some respects different, yet they related to the same 
matter, viz., the share or interest of the plaintiff in the 
partnership business ; and the plaintiff could not get the 
full relief to which he was entitled under the circumstances 
alleged without having brought Coatsworth before the 
court. 

2. Also, as to the objection for want of equity, that as 
the sale of the plaintiff's interest in the business to Coata- 
worth had never been carried out, Coatsworth could not 
make a valid sale of the partnership business and assets to 
Reeves without the authority and consent of the plaintiff, 
and this objection was over-ruled. 

Demurrer over-ruled with costs. 



WARK V. CURTIS. 

April 11, 1894.] [Taylor C. J. 

Demurrer— Implied warranty of agent^Assuming to contract 
for another— Action in tort. 

Demurrer to a declaration. The third count set out an 
agreement under seal between Martin k Curtis of the one 
part, and D. Wark of the other part, whereby Wark 
agreed to cut and saw certain timber and Martin k Curtis 
agreed to pay therefor. It then alleged that defendant 
executed the agreement in the firm name of Martin k Cur- 
tis, of which firm he was a member, but had no authority 
from Martin to use his name in making and executing it, 
of which want of authority Wark had no knowledge, but 
defendant acted therein on his own authority only ; that 
Wark performed a large part of the work, and was always 
ready and willing to complete the contract, but defendant 
had not paid for the work done, which he accepted, and 
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without cause refused to allow Wark to continue the work, 
and discharged him. An assignment to plaintiff of the 
agreement was then alleged. 

Defendant demurred, alleging that the count showed 
no cause of action, as the remedy under the circumstances 
alleged was not an action on the contract, hut an action for 
deceit, or on an implied warranty that defendant had the 
authority of Martin to make the contract ; that Martin 
should be joined as a defendant to an action on the con- 
tract and that he could not be joined in this suit as the 
other counts did not affect him. 

Hagelj Q.C., for plaintiff. 

Joseph Martin, for defendant. 
HeldL— 

That the demurrer should be allowed. An agent who 
has no authority, and who, nevertheless, represents that he 
is authorized to act as agent, is answerable to those who 
are deceived by him, in an action of deceit, where there 
has been fraud, or for the breach of an implied warranty, 
whether there was fraud or not; Lewis y. Nicholson^ 18 
Q. B., 503 ; Coventry's Case, [1891] 1 Ch., 202. But he 
cannot be sued upon the contract itself, because he is not a 
contracting party. The present case was quite a different 
one. The defendant was a principal and contracted for 
himself, although he also professed to contract for another, 
as principal for whom he had no authority to act. The 
cases in which a partner, who, without authority, contract- 
ed on behalf of his firm, has been held personally liable on 
the contract, appeared to be cases of similar contract ; Fed. 
Bank v. Northwood, 7 O. R., 389 ; Wilson v. Bvown, 6 A. 
R., 441. The agreement in question was one under seal ; 
and on the face of it the firm of Martin & Curtis were 
bound jointly. 

Demurrer allowed with costs. 
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RE ELECTION FOR BEAUTIFUL PLAINS. 
April 17, 1894.] [Tayloe, C. J., and Bain J. 

Election petition — Corrupt practices by sub-agent— -Reasonable means 
to prevent bribery — Corrupt acts of sub-agent ratified. 

Petition against the return of the member for Beautifu] 
Plains to avoid election for corrupt practices. 

The Controverted Elections Act and s. 214 of the Man- 
itoba Election Act, and section 215 and ss. 220-227 define 
corrupt practices. Sec. 216 defines bribery but inflicts no 
punishment for the ofltence, merely providing it shall be 
punished accordingly. The respondent contended that 
bribery not being a punishable ofltence, it was not a cor- 
rupt practice and would not vitiate the election. 

Howelly Q.C., and (7. P. Wilson^ for petitioner. 

Hagelj Q.C., and Phippen, for respondent. 

Held— 

That the words " shall be punished accordingly " in 
section 215 refers to the other provisions of the Act in 
which the punishment or penalty for bribery is defined. 
The corrupt practice pressed against the respondent him- 
self was that shortly before the election he expended money 
to bring voters to Neepawa, and for their maintenance 
there. The evidence of the payment of money for this 
purpose was that after the election the respondent paid H. 
$70 for conveying persons to and from the Court of Revi- 
sion, which was held on July 6. H.'s charges were made 
from July 4 to 8. The writ had already been issued and 
respondent was already a candidate. The respondent re- 
turned it as part of his election expenses. 
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Held— 

That this wae not bribery under sec. 215 of The Mani- 
toba Election Act, nor prohibited by either s. 226 or 227. 
The«.mere fact that a payment has been made that is not 
aathorized by section 216 ^ill net make it a corrupt prac- 
tice. On polling day F. and W. each promised C. $10 if 
he would vote for respondent. After he had voted, F. 
piiid him $2 and D., to whom he was sent by both F. and 
W., paid him $18. Was the respondent affected by these 
acts ? F. or W. were not shewn to be agents for the re- 
spondent directly. D. was in the employ of H., a promi- 
nent member of the Conservative association, who was on 
the committee, acting for the respondent, and it was ad- 
mitted he, H., was an agent for the respondent. When 
H. was unable to attend committee meetings, he sent. D. 
to represent him. D. himself did considerable work con- 
nected with the election, and was sometimes found in 
charge of respondent's committee room and of the books 
and papers there ; he signed respondent's nomination paper 
and attended the Court ofRevision with respondent, where 
he took an active part in the proceedings. 

Held— 

1. That an election agent, by employing another to work 
under him, may make the candidate liable for that other's 
acts, and also by ratification. 

Held— 

2. That the respondent did not take all reasonable means 
for preventing the commission of corrupt practices ; and 
the offences committed were not of a trivial, unimportant 
and limited character, as would protect him under the 
Election Act, sec. 248, as amended. 

Election declared void, with one-half certain costs. 
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COMMERCIAL BANK v. BROWN. 
April 25, 1894.] [Eillam, J. 

Costs— Certificate to prevent set-off— Claim over four hundred 
dollars. 

Plaintiffs sued to recover the balance due by defendant 
on an overdrawn account. The total amount of the sums 
drawn was $419.85 ; there were two credits amounting to 
$250, leaving a balance due of $169.85. 

W. J. TuppcTy for plaintiff. 
Elliotty for defendant. 

Held— 

That the subject matter to be investigated was an un- 
settled account, which, in the whole, exceeded $400, and 
plaintiffs were entitled to a certificate for full costs. In re 
the Judge of the County Court of Northumberland and Dur- 
ham^ 19 TJ. C. C. P. 299, and In re Higginbotham v. Moore^ 
21 U. C. R., 826. 

Certificate for full costs. 

JOHNSON V. HALL. 

April 25, 1894.] [Killam, J. 

False Representations— IVhat constitutes a '^clean/arm.*^ 

Action for damages for fraudulent representatiouB, 
whereby plaintiffs were induced to become lessees of a farm 
of defendant The representations were that it was a 
good farm and well plowed, that it was dry and clear of 
noxious weeds, and that it was a " clean " farm. 

Except for the weeds and a small wet spot, the farm 
was a good farm. It was not shown that it was not well 
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plowed. In the summer before the demise a great many 
weeds grew upon the premises, which defendant was aware 
o£ 

Cooper^ Q.C., for plaintiffs. 

Anderson for defendant. 

That defendant made the alleged representation to the 
plaintiffs, and thereby induced them to become lessees of 
the farm at a very high rental. 

The expression " clean farm " does not mean a farm 
absolutely free from weeds ; it should be construed as des- 
cribing a farm on which there were not weeds in such 
quantities as to be materially injurious to the crops. In 
any stricter sense the expression would seem to be one of 
those exaggerated statements which give no cause of action. 

The representations as to the absence of noxious weeds 
and of the farm being clean went beyond mere exaggera- 
tion, and were wrongfully and fraudulently made, in the 
sense required, to enable the plaintiffs to maintain the 
action. As to damages, the question was, Was it worth 
the rental which the plaintiffs agreed to pay, and, if not, 
how much less was it worth? Damages allowed at $1 
per acre for the cultivated land for each of the two years 
for which plaintiffs took the land, making in all $496. 
Verdict for plaintiffs for that amount. Verdict for defen- 
dant $160 on his plea of counterclaim for rent due. 

The plea of fraud could not avail as a defence to the 
counterclaim, for plaintiffs had had the use of the land, 
and could not rescind the contract. On the contrary, this 
very action for damages was an affirmance of the contract. 

Verdict accordingly. 
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ATCHE80N v. MUNICIPALITY OP PORTAGE 

LA PEAIRIE. 

April 25, 1894.] ]Killam, J. 

Municipality— LiaJbiliiy for damages for imptoperly construcUd 

ditch. 

Action against a manicipality for damages for improp- 
erly constructed ditch. No evidence was given at trial for 
defence. Three counts in the declaration claimed damages 
for negligent construction of a ditch ^' which the munici- 
pality had power to construct," and the water escaped and 
spread over the plaintiff's land, or that the ditch was un- 
finished and left so, or that it was constructed at improper 
levels and insufficient depths, and water so escaped and 
covered the lands of the plaintiff. 

General issue pleaded and after the evidence given for 
the plaintiff the defendant moved for a non-suit on these 
grounds : 

1. That no cause of action was disclosed ; 

2. That there was no evidence to connect the defend- 
ant municipality with the work and it is not responsible, 
that a municipality can act only by by-law or resolution of 
its council, and none such was proved ; 

3. That the ditch was part of the work done in con- 
structing a road lying between two municipalities which 
could be done only by the two jointly and that this not 
being the case the work was ultra vires and cannot be 
deemed the work of the defendant ; 

4. That the evidence did not shew improper or negli- 
gent construction. 

Cooper^ Q.C., for plaintiff. 

J. D. Cameron and JameSj for defendant. 
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Held— 

1. That it seems settled that where that which is laid 
as the cause of action in the declaration is proved at the 
trial the plaintiff cannot be non-suited upon the ground 
that the facts charged do not disclose a cause of action. 
Per HarrisoUj C. J., in Lewis v. The City of Toronto^ 39 
U. C. Q. B., 243; see also Lnimby y. Allday^ 1 C. A; J. 
391 ; Commercial Bank v. Harris^ 27 TJ. C. Q. B., 626 ; 
Darby v. The Corporation of Township of Crewland, 38 U. 
C. Q. B., 388. 

The drain stopped at the plaintiff's land. Had it been 
built farther, the damage to the extent of $1000 so found 
by the judge would not have occurred. 

Negligence was found against the municipality. iN'o 
by-laws authorizing the construction were passed. Noth- 
ing save resolutions and then the payment out of money to 
the ward committees who had charge of the work, and 
who had apparently constructed the drain by their own 
authority. Cheques had been given and paid "in part 
payment on ditch at 30, 12, 8, West Ward." 

Held^ 

2. That it seems clear that corporations are liable for 
agents torts^ if acting within the scope of their authority. 
Betts V. De Vitre, L. B. 3 Ch. 429 ; Regina v. Stephens^ L. 
R 1 Q. B. 702 ; Bayley v. Manchester By. Co., L. R 8 C. 
P. 140. 

3. That the council had no power to construct the drain 
or authorize the construction as a work of the municipality 
and hence not liable. 

Non-suit entered with costs. 
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IN THE NORTH-WEST TERRITORIES. 



SUPREME COURT. 



RE MALONEY. 
March 1, 1894.] [Rouleau, J. 

Administration suit — Equitable mortgage — 71 R, P, Act 
— Registration—Judgment creditors—Priorities, 

In an administration suit J. claimed priority as equit- 
able mortgagee, under the following circumstances : The 
real estate of the intestate consisted of certain town lots 
held by her under agreement for sale with one J. B. (the 
administrator) upon which there remained an instalment of 
$100 unpaid. The agreement for sale had not been regis- 
tered, though the land was under the T. R. P. Act. The 
intestate had deposited the agreement with J. to hold as 
security for his debt. No memorandum of mortgage was 
registered. 

There were two judgment creditors and several simple 
creditors of the intestate, and it was urged on their behalf 
and on behalf of the administrator that the unregistered 
equitable mortgage of J. was not entitled to any priority, 
especially as to judgment creditors and the report so found. 

On appeal to Rouleau, J. 

C. C. McCaul^ Q. C, for appellant. 

T. Edcy for administrator. 

W. L. Bernard^ for execution creditors. 
Held— 

That J. was an equitable mortgagee, and as such, entitled 
to priority as claimed by him, although the agreement was 
unregistered, and there was no memorial of notice of the 
mortgage. 
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SCHULTZ V. ALLOWAY. 

May 7, 1894.] [Killam, J. 

Sale of land for taxes — Assessment— Injunction to restrain 
conveyance after sale for taxes. 

The bill in this case was filed for the purpose of having 
a sale of the plaintiflT's property on Main Street in the city 
of Winnipeg for arrears of taxes amounting to over $9,000 
set aside on the ground that the assessments were defective, 
and that they did not properly or sufficiently describe the 
plaintifiT's land and that the description given in the assess- 
ment notices included other property not claimed by the 
plaintifiT. The bill also asked for an injunction to prevent 
the sale from being carried out by the city, giving a con- 
veyance of the land to the purchaser. At the hearing, 
counsel for the defendants demurred ort tenus on the fol- 
lowing grounds : 

1st. That as the bill alleges that there were no taxes in 
arrear, and that the sale was a wholly void proceeding, it 
was not necessary to come to this Court for relief, for if 
the proceedings were clearly void, the plaintiff could not 
be injured and an injunction would be refused. 
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Archibald v. Youville, 7 M. R., 473, relied on. The 
learned judge, however, held that in as much as the issue 
of a deed would, according to the Statute, 55 Vic, ch. 26, 
s. 6, be evidence that there were taxes inarrear, an injunc- 
tion ought not to be refused on this ground. 

The 2nd objection to the bill was founded on the pro- 
visions of the Assessment Act, R. S. M., ch. 101, s. 186. 
And it was contended that the bill should have contained 
an offer to pay the purchaser the amount paid by him at 
the sale, and subsequently for taxes, and otherwise. 

As to this point the learned judge held that the section 
did not apply where there were no legal arrears of taxes as 
the bill in this case alleged. 

A further objection taken by the defendants was that 
the plaintiff ought to have applied to the city council to 
cancel the sale and to have given the city an opportunity 
of considering whether or not it would do so, prior to the 
filing of the bill. His Lordship thought this objection 
would have been good, but for the answer put in by the 
city, which set up the validity of the sale, and showed that 
it would have been useless for the plaintiff to have applied 
to the council as suggested. 

It was also urged that the plaintiff had a sufficient rem- 
edy at law by redeeming the land and then suing the city 
to recover back the money, but His Lordship held that 
such remedy would not be adequate under the circumstances. 
The plaintiff had received notices of the assessments from 
year to year and had never appealed therefrom, and al- 
though they may have in some respects described her land 
inaccurately, it was held that this was no ground for an 
injunction, whatever might be the effect at law. The des- 
cription of the land in the advertisement of the sale was 
somewhat different from the description in the assessment 
notices, and it was admitted that the description in the ad- 
vertisement set out correctly the plaintiff's land. At the 
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trial a good deal of evidence was given for the purpose of 
showing that the north and south boundaries of the pro- 
perty in question as described, were entirely different from 
the boundaries as laid out on the ground and occupied by 
the buildings, but His Lordship having reviewed the evi- 
dence, thought it was not sufficient to show that the 
boundaries were different as alleged, the onus being upon 
the plaintiff to prove this. The only proved discrepancy 
in the boundaries was on the eastern side of the property, 
where a slight error had evidently taken place, but the dif- 
ference was at most three feet and was unimportant other- 
wise. 

Ewart, Q.C., and Phippen^ for the plaintiff. 
Jffowell, Q.C., for defendant. 
Isaac Campbellj Q.C., for the City of Winnipeg. 
AikinSy Q.C., for the Mortgagees. 

mid— 

1. That if the owner had conveyed the land by the des- 
cription in the assessment rolls, the conveyance would have 
been effectual to transfer all of the plaintiff's land except- 
ing a little on the eastern side, and that the assessment 
must be equally effectual to charge all the land which the 
Court could see was clearly included in the description. 
The plaintiff had no absolute right to an injunction, and it 
should not be granted unless the conveyance to be given 
by the city would be inoperative to transfer the land as- 
sessed, and His Lordship came to the conclusion that the 
conveyance would operate to transfer the land assessed, and 
therefore that the injunction should not be granted. 
The statement in Black well on Tax Titles, ss. 518 and 519, 
" When part of the land sold is liable to sale and the real- 
due is not, the sale is void in toto" cited. 

2. Not to apply to a case like the present, and the two 
cases relied upon for the proposition namely : Hagel v. 
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Foster, 13 Ret, 492, and JSfoulton v. Blaisdell, 24 Me., 
i83v distinguished. 

Bill dismiased with costs. 



McKAY V. GRANT. 

Taylor, C. J. 
>1\T 9, 1894.] [Full Court— Dubuc, J. 

Bain, J. 

Inw^i'Cixder issue— 'Mortga^^ar and Mortgagee— Attommeni clause im 
Mortgage— Plaintiff in issue. 

Appeals from decision of Bain, J., reported 4 W. L. T., 
p. lo-4. 

The appeal of John tL Grant allowed, and the order 
b^irrin^ him varied by directing an issue ; held there was 
tiuicerial which showed that the case should have been 
submitted to a jury. Claimant to be plaintiff. Executioa 
cr\.\l:tor to pay costs of application to Full Court and Sher^ 
: rt"s ov>6ts of interpleader application. Costs of interpleader, 
(KHi^'ci^ii^n money and costs of issue as between John Grant 
hikI oxooution creditor, to be reserved to be disposed of in 
Cb.Hmbers. 

The appeal of John R. Grant dismissed with costs. 
The oUimant must prove his ownership of the land. 

(\ 1\ Wilson for claimants. 

lliker for execution creditor. 

Xtyuhray for Sheriff. 

ALLAN V. MANITOBA 4 N. W. RY. CO. 

Taylor, C. J. 
M v\ II* 1894.] [Full Court— Dubuc, J. 

Bain, J. 

\.{./Av*r ivmpany—Pstilion for directions to teceiver—Necessary evi^ 
dence in support of, 

Api>oal by petitioners from an order dismissing thwr 
|K titiou. Reported 4 W. L. T. 120, 121. 
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Ewarij Q.C., for petitionerB, stated to the Court that 
there were five separate respondents on the appeal, all of 
whom were represented hj different counsel, and they were 
all opposed to the application. He suggested that the 
practice adopted by the Privy Council should be followed 
on appeals to the Full Court here, namely, that whatever 
the number of respondents or counsel representing them, 
only two should be allowed to address the Court, the se- 
lection of the two to be left to the respondents and their 
counsel. 
Held— 

Tupper Q.C., and Phippen for the receiver. 

Campbell, Q.C., Culver and Bain for other creditors. 

That the Court would hear only two counsel in general 
opposition to the petition, and that others would be heard 
only upon the question of the effect of petition on their 
particular interests. 



MACDONALD v. GREAT NORTH-WEST CENTRAL 

RY. CO. 
May 19, 1894.] [Taylor, C.J. 

Sherijps interpleader— Delay in application for defending miction by 
claimant instead of applying for interpleader at once. 

Appeal from the order of the Referee diemissing a 
summons taken out by the sheriff of the Western Judicial 
District to add on Delap as a party to certain interpleader 
proceedings. 

Under executions placed in his hands in these cases the 
sheriff had seized a quantity of rolling stock and other 
property in the possession of the defendants and upon 
receipt of certain claims thereto obtained on 2 May, 
1898, an interpleader order. Afterwards in July, 1893, 
Delap made a claim to be the owner of two engines and 
tenders, part of the property seized by the sheriff, and then 
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in August the sheriff received notice that Delap and the 
Canadian Locomotive and Eng. Company "or one or other 
of them" claimed the same engines and tenders. The 
sheriff took no action on either of these claims. 

On February 21, 1894, the sheriff was served with a 
new notice by Delap claiming that he was then the sole 
owner of the engines and tenders, and also notice that the 
Locomotive and Engine Co. abandoned any claim it might 
have in favor of Delap, and a demand for delivery of the 
chattels up to Delap was then made upon the sheriff. On 
the next day Delap issued a writ of summons against the 
sheriff claiming the return of the engines and tenders and 
damages for their detention. 

The sheriff appeared and defended this suit, and it 
proceeded to issue. On 8rd April following the sheriflT 
applied to amend the interpleader order by adding Delap 
as a claimant, but the referee dismissed the application on 
the ground of the sheriffs delay and because he had de- 
fended the action brought by Delap to enforce his claim 
instead of coming promptly to the Court for relief. 

0. H. Clark for the sheriff. 

Bradshaw for Delap. 

Nugent for plaintiff. 

Heldr— 

On appeal from the referee that a sheriff does not 
necessarily preclude himself from obtaining relief under 
the Interpleader Act, R S. M., ch. 77. s. 8, by appearing 
and pleading to the claim and action, and that relief should 
not be refused to him, unless it appeared that other parties 
were prejudiced by the delay that had taken place, and as 
this did not appear, the interpleader order was amended 
by adding Delap as a claimant upon the sheriff paying the 
costs of the action at law, and of the application in cham- 
bers without costs of the appeal. 
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The following cases in equity where bills of interplead- 
er were filed, viz : Cornish v. Tanner, 1 Y. & J. 333 ; 
Hamilton v. Marks, 5 D. & Sm. 688 : Jacobson v. Blackhurst, 
2 J. & H. 486 ; show that the analogy from equity is in 
favor of granting the relief asked for here, notwithstanding 
the objection urged. Holt v. Frost, 3 H. 4 N. 821, follow- 
ed. Harris v. York, 8 M. R. 89, distinguished. 

Order accordingly. 



THE REAL PROPERTY ACT. 
PORTAGE LA PRAIRIE. 

Mat 22, 1894.] [District Registrar. 

Application number 2693, by one Varcoe, claiming title 
by a conveyance from the Official Administrator to him. 
It did not appear at the time that the administration was 
granted to the Official Administrator that four of the next 
of kin were cited, or that they were unable or unwilling to 
administer, nor that they, being beneficiaries, were consent- 
ing parties or had a knowledge of the sale by the Official 
Administrator. 

Messrs. Sifton, Philp and Cameron for applicant. 

Examiner TumbuU held that these four next of kin 
must be served with notice under the R P. Act, or quit 
claim deeds obtained. The District Registrar upon ap- 
peal required the applicant's solicitors to file affidavits 
showing that the sale was made with the knowledge and 
consent of the four next of kin. 

Order accordingly. 
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MORGAN V BRUCE. 
May 22, 1894.] [The Refbrbr. 

What constitutes evidence of filing. 

Upon a technical motion the plaintiff took the objection 
that the defendant's affidavit referred to in his summons 
had not been filed, nor was there evidence of filing and that 
it could not be read. 

The affidavit was produced from the custody of the 
Prothonotary's office, but the filing stamp, which was on 
the affidavit and cancelled, but not in the usual way by 
piercing, was stated to have been filed at the time of the 
granting of the summons. There seems to be no doubt 
but that the fact that the affidavit had not been marked 
filed was not the fault of the defendant, who had really 
filed same with the proper officer. 

Huggard for plaintiff. 

Thomson for defendant. 
Held— 

That affidavit could be read. 



LITTON, CAVEATOR & NICHOLLS, DAVE A TEE. 

May 22, 1894.] ]Bain, J. 

Real Property Act— Proceedings after lapse of caveat. 

Caveat against transmission of lands under new system. 

On SO March, 1894, the District Registrar had the 
caveator served with a notice under s. 140 of R. P. Act 
that the caveatee had applied to register a transfer of the 
lands, the caveator, disregarding the directions of s. 140 
filed a petition on 14 May, asking that it might be de- 
clared that the caveatee, the registered owner, held the 
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lands in trust for him. No security had been given by the 
caveator, and no order made authorizing him to file a peti- 
tion. The 14 days since the service of the notice on the 
caveator had expired. 

Andrews for caveator. 

Machray for caveatee. 
Held^ 

That the caveat had lapsed and the petition must be 
dismissed with costs. 

Petition dismissed with costs. 



MAGEE V. SMITH. 

May 22, 1894.] [Bain, J. 

Overholding Tenants'" Act — Notice to quit — Acquiescence by tenant 
— " Vacate by soth April^^* meaning of. 

Application under the Overholding Tenants' Act for 
an order for possession of certain leasehold premises held 
on a monthly tenancy expiring on the last day of the month. 
The landlord, on the Slst March, mailed a notice to quit, 
directed to the tenant in these words, " You will please va- 
cate by 30th April, 1894." The tenant did not receive the 
notice till the Ist April, but it was contended on the part 
of the landlord that by vacating three rooms out of four 
and by acquiescence in the notice the tenant had waived 
the strict requirements of a valid notice to quit and should 
be estopped from objecting to the same. 

Andrews^ for landlord. 

Jffagely Q.C., for tenant. 

mid— 

That the words " by 30th April " meant " not later 
than," or, as early as the 30th April, and that the notice 
even if given in sufficient time, would have been bad, as re- 
quiring the tenant to leave before the expiration of his 
term. 



98 WESTERN LAW Vol. v, 

2. That as the tenancy had not been determined by a 
valid notice to quit, the tenant could not be estopped by 
his apparent acquiescence in it or by vacating a portion of 
the premises from setting up that he still had a right to re- 
main and it could not be said that he was holding over 
without color of right. 

Cartwright v. McPherson, 20 XJ. C. C. P., 261, dissent- 
ed from. Murrell v. Millward^ 3 M. and W., 828 ; Bos- 
sell V. Landsherg, 7 Q. B., 638, where the tenants had 
given insufficient notices to quit and had claimed that the 
landlords had verbally acquiesced in the notices and in 
which the court held that the tenancies were nevertheless 
not put an end to, followed. 

Application dismissed without costs. 



IN RE COMMERCIAL BANK OF MANITOBA, 

ROBERTSON'S CASE. 

May 25, 1894.] [Bain, J. 

Winding Up Ad— Insolvent bank — FrauduUnt preference — JVithdrawal 
by bank manager of customer's deposit. 

Application by a depositor to be treated as a holder of 
$1,200 of the notes of the bank being wound up, the liqui- 
dators contending that he must rank only as an ordinary 
depositer. The circumstances were as follows : 

The claimant having $1,200 on deposit in the bank and 
being about to go on a journey left a cheque for that 
amount with the president and general manager of the 
bank payable to his order so that he might invest it for the 
claimant in a mortgage as soon as a suitable security could 
be found. 

On the last day before the suspension of the bank, no 
investment having yet been found for the money, the presi- 
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dent, in order to protect the claimant, indorsed the cheque, 
drew the amount in notes of the bank from the teller, 
placed the notes in an envelope which was then sealed up, 
addressed to Dr. Robertson with the words, " twelve hun- 
dred dollars " written on it and placed in the vault of the 
bank. The package was found there when the liquidators 
came into possession on the commencement of the winding 
up proceedings a few days afterwards. 

CoUn H. Campbell, Q. C. 

Phippen for liquidator. 

mid— 

That the cheque having been indorsed and the bank 
notes drawn without the authority of the claimant, the 
notes were still the property of the bank, and that the 
claimant must rank only as an* ordinary creditor. If the 
package had been lost or destroyed, the claimant might 
have repudiated the action of the bank's president and in- 
sisted on being treated as an ordinary creditor, and if on 
the other hand, he had received the notes, the payment 
might probably have been set aside as a fraudulent prefer- 
ence. 

Order accordingly. 

IN BU COMMERCIAL BANK OF MANITOBA v. 

LA BANQUE D'HOCHELAGA'S CLAIM. 
May 25, 1894.] [Bain, J. 

Alteration of an accepted cheque by changing * order^ to ' bearer ' is material 
and voids the cheque. 

Three accepted cheques were delivered to a bank as 
security for an advance of $472, the cheques were made in 
favor of the Equitable Life Insurance Association and were 
transferred after the closing of the bank which accepted 
them. Two were properly indorsed by the Equitable Life 
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Association, the third was disputed on the ground of an 
alteration. Mr. Corelli had got the cheque marked ac- 
cepted by the bank and forwarded it to the general agent 
in Toronto, but on the subsequent failure of the bank 
before it could be returned and collected, the cheque was 
returned to Winnipeg without being indorsed by the 
Equitable Life. 

Mr. Corelli, having made arrangement with La Banque 
d' Hochelaga to advance sufficient money to take up the 
cheque and hold it as collateral security for the advance, 
then altered the cheque by writing the word " bearer " in 
place of the word " order." The printed form of the 
cheque was payable to "bearer," this was changed by 
writing in the word " order " The next change was by 
writing in the word bearer above the word order, all alter- 
ations were in the handwriting of the maker of the cheque. 
The liquidators of the Commercial Bank contended that 
this was a material alteration and that they were not 
bound to pay the cheque, and as Mr. Corelli was indebted 
to the bank as endorser upon promissory notes which fell 
due after the cheque in question had been accepted to an 
amount exceeding the former balance to his credit, they 
claimed the right to set off this balance against such in- 
debtedness. At the time of the acceptance of the cheque 
the Commercial bank had charged the amount to Mr. 
Corelli's account with them in the usual manner. 

Phippen for liquidators. 

Huggard for claimants. 
Held— 

That although the alteration was not one of the kind 
specified in 8. 68, of The Bills of Exchange Act, 1890, it 
amounted to a change in the contract and was therefore a 
material one and that the cheque was thereby voided, and 
that claimant could not rank as a creditor in respect to it 
upon the Commercial Bank. 



18W. TIMES REPORTS. 101 

I 

An unaccepted cheque is not, in any sense, an assign- 
ment of the money in the hands of the banker. 

There is no debt between a banker and his customer 
till a demand has been made for payment. 

There seems to be a distinction between the liability of 
a bank which has accepted a cheque at the request of the 
drawer and the liability where an acceptance is given at 
the request of the holder, and that in the former case the 
holder of such a cheque is in no different position from the 
holder of an unaccepted cheque, the question of the materi- 
ality of the alteration in a bill is a question of law and must 
be considered with reference to the contract itself and not 
at all in reference to the surrounding circumstances. 



THE QUEEN v. CHAMBERLAIN. 

Taylor, C. J. 
May 26, 1894.] [Full Court— Killam, J. 

Bain, J. 

Crotvn case reserved— Perjury— A person not qualified to vote is liable to 

the same penalties as an elector and can be convicted for perjury 

if he takes an elector^ s oath. 

Reserved case. Prisoner convicted of perjury; the 
prisoner presented himself at a polling station on election 
day and applied for a ballot paper, stating that he was 
Matthew Leggatt, a person who was named on the list of 
voters for the polling district. He was sworn by the de- 
puty returning officer in the form given in Schedule S, re- 
ferred to in s. 45 of The Dominion Election Act, amended 
by 8. 16 of 54 and 55 V., c. 19. In taking this oath, the 
prisoner falsely swore that he was the person named by 
the name of Matthew Leggatt in the list of voters for the 
polling division. It did not appear that the prisoner was 
an elector. 
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The point raised was that the deputy returning officer 
was only authorized to administer the oath to an elector, 
and as the prisoner was not an elector, the deputy return- 
ing officer had no authority to administer the oath to him, 
therefore the prisoner, although he swore falsely that he 
was an elector, could not be convicted of perjury. 

Haffel, Q.C., and Pkipperty for prisoner. 

Howellj Q.C., for crown. 

Held— 

That the prisoner was properly convicted and the con- 
viction should be affirmed. The word " elector" in 8.8. 2, 
of 8. 45, should be held to apply to any person acting, or 
representing himself, as an elector, and that the deputy re- 
turning officer is, under that sub-section, authorized to 
administer the oath to such person. He was also author- 
ized by 6. 180 of The Election Act to administer the oath 
taken by the prisoner. 

Conviction affirmed. 



DE MILL V McTAVISH. 
May 81, 1894.] [Taylor, C. J. 

Interpleader summons — Exemptions of konsehold furniture owned by 

non-resident. 

Interpleader summons at the instance of the sheriff, a 
claim by the wife to the greater part of the property seized 
was disposed of by the direction of an issue, but the referee 
referred to a judge in chambers another claim to the re- 
mainder of the property not covered by the wife's claim. 
This claim was made by the defendant on the ground that 
what he claimed was exempt. The execution creditor 
opposed the claim on the ground that the claimant did not 
live in this province, that the articles claimed were not in 
use, and were not household furniture. The claimant de- 
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scribed himself in his affidavit as " formerly of Carman in 
the province of Manitoba, but at present residing in the 
city of Montreal." Except a gun and twelve volumes of 
books none of the articles claimed by the defendant came 
under the exemption clauses. 

Haggard for execution creditor. 

Bain for defendant. 

Beld— 

That defendant was entitled to the shot gun and twelve 
volumes of books which he might select but he must be 
debarred as to the rest of the property claimed by him. 
The Sheriff would be entitled to his costs, but no costs to 
the other parties. 



GRANT V McKAY. 
May 81, 1894.] [Taylor, C. J. 

Interpleader summons — Next friend to an infant — Appointment upon 
issue — not upon interpleader summons. 

On an interpleader summons, at the instance of the 
sheriff, an issue was directed between John G. Grant, a 
claimant, and the execution creditor, the former being 
made plaintiff against this order the claimant appealed to 
the Full Court and his appeal was dismissed on May 9, 
1894. On 17 May the issue was served. The execution 
creditor then obtained a summons to set aside the issue 
served on the ground that the claimant was an infant, and 
could proceed only by next friend. His summons was dis- 
missed by the referee on the ground that it was too late. 
The execution creditor appealed. 

Baker for execution creditor. 

Vivian for infant claimant. 
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That the referee was right in refusing to set aside the 
issue and put an end to the claim made, but he should have 
ordered proceedings to be stayed until the appointment of 
a next friend. Order varied by directing a stay, and re- 
quiring a next friend to be appointed within one month 
and in default that the claimant be debarred, costs to be 
costs in the cause. 

For the proceedings in the first instance a next friend 
for the infant was not required because the Sherifi^ was the 
party carrying on these, and he was entitled to relief and 
protection whether the claimant was an infant or not It 
was only when the claimant became an actor that a next 
friend for him was necessary. 

An infant may sue out a writ in his own name, and 
without a next friend, but he cannot take any further 
step without having one appointed ; Campbell v Matthevy 
soTiy 6 P. R. 91. The serving of an issue is similar to the 
service of a declaration in an ordinary action, and the 
infant should, before doing so, have had a next friend ap- 
pointed. 

Order accordingly. 
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HANBURY V. CHAMBERS. 
Juura 5, 1894.] [Taylor, C. J. 

Weights and Measures Act — Illegal measure^Amendment to 
allow same to he pleaded— Judge'* s discretion. 

Appeal from the County Court of Brandon. The 
plaintiffs recovered a verdict for 1163.69 for the price of a 
quantity of lime purchased by the defendant. 

The only point argued upon the appeal was whether 
the plaintiffs were bound to show that the lime was 
measured by a standard measure according to the ^' Do- 
minion Weights and Measures Act" and whether they 
could recover without having shown that. 

The defendant had not in his dispute note set up the 
provisions of this act or claimed the benefit of it or alluded 
to it in any way. His counsel had, however, at the trial 
requested the judge to allow an amendment setting up 
this defence, but the learned judge had refused it. 

Ewarty Q. C, for plaintiffs. 

The Attorney General for the defendants. 
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Held- 

1. That the judge had a discretion to allow or to refose 
the amendment, and that the Court ahove should not in 
this case interfere with the exercise of such discretion. 

2. Also that the defendant could not avail himself of the 
provisions of the Weights and Measures Act as against 
the plaintiflPs' claim without having set up such defence in 
his dispute note. There are no formal pleadings in the 
County Courts of Manitoba, but the County Courts Act 
requires the defendant to state briefly the nature or 
grounds of his defence, whether statutory or otherwise ; 
and therefore the defendant in such a suit, intending to 
rely on any statutory defence which it would be necessary 
for him to plead specially in an action in the Superior 
Court, must set it up by his dispute note. 

Illegality, whether it arises on a statute or at Common 
Law, must be pleaded. Potts v. Sparrow, 1 Bing. N. C. 
694. ; Martin v. Smithy 4 Bing. K C. 485. 

And it makes no diflference whether the illegality ap- 
pears fram the plaintiffs' own proofs or otherwise. Fen- 
wick V. Laycock, 1 Q. B. 414. 

The onus of proving the illegality rests also upon the 
defendant (Forster v. Taylor^ 5 B. & Ad. 887), and as 
there was no evidence in this case that the measure used 
was not duly stamped, the appeal was dismissed with costs. 

Appeal dismissed with costs. 

MILLER V. DAHL. 
June 8, 1894.] [Taylor, C. J. 

Accounts in the Master* s Office—Apportionment of Losses between 
Tenant for Life and Remainderman— Occupation Rent- 
Interest: How much to be Allowed the Tenant 
for Life, 

This was a decision of the Court on Appeal from the 

Master's report in an equity suit. A reference had been 
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ordered to the Master to ascertain the amount to which 
the widow of the testator was entitled for income out of 
the trust estate which had been devised to her for her life. 
Some of the investments had been unproductive and had 
been realized at a loss, and the main question for decision 
ijvas : How much of the loss should be borne by the tenant 
for life, and how much should fall on the remainderman. 
There were cross appeals from the report, and in the judg- 
ment of the learned Chief Justice the following points were 
decided : 

Monkman for the plaintiff. 

Wade for the defendant. 

Held— 

1. Where there has been a loss in realizing on the 
securities of the estate, the true principle of apportionment 
is, ^^that neither the tenant for life nor the remainderman 
is to gain an advantage over the other ; neither is to suffer 
more damage in proportion to his estate and interest than 
the other suffers," per James, V. C, in Cox v. Cox, L. R. 
8 Eq. 343. In accordance with this rule, a calculation 
should be made of what principal invested at the date from 
which interest was to run, at 6 per cent, per annum, would 
amount with interest to the sum recovered, and interest on 
this principal, or, in other words, the difference between 
this piincipal and the amount recovered should go to the 
tenant for life, and the rest to the remainderman. The 
tenant cannot be compensated for the loss of income 
unless there is a fund out of which such compensation can 
be given. Moore v. Johnson^ 33 W. R. 446. 

2. Although interest at more than 6 per cent, was ac- 
tually received on one of the securities of the estate, yet 
other securities realized less than 6 per cent., and in allow- 
ing the tenant for life 6 per cent, on all, the Master did no 
injustice to her. The executors, in realizing upon a mort- 
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gage, sold the land for $8000, payable as follows : $1000 
cash, $1000 in two years, and $1000 in three years, with- 
out interest. The Court, presuming that they had made 
the best terms they could get. 

3. That the executors could not be held responsible for 
depriving the tenant for life of income by this sale. 

4. The tenant for life may be entitled or allowed by 
way of income money which never actually came into the 
hand of the executors as profits or interest when the secu- 
rities of th1e estate are realized at a loss, under the principle 
laid down under the first of the above headings, and upon 
the authority of such cases as Turner v. Neioporty 2 Ph. 14; 
Brown v. Gellatly, L. R 2 Ch. 751 ; Cox v. Cox, L. R 8 
Eq. 348. 

5. It was proper that the Master should not charge 
the tenant for life with occupation rent, although she had 
lived upon lands of the estate for a number of years, be- 
cause on the taking of the accounts before him no such 
charge was sought to be established by evidence, and it 
appeared that during a large portion of the time of her 
residence on the land her second husband was the occupant 
and tenant. Both appeals dismissed with costs, to be set 
off one against the other, the party against whom there 
may be any excess of costs to pay such excess to the other 
party. 

ROBINSON V. TAYLOR. 

Taylor, C. J. 
June 9, 1894.] [Full Court — Kill am, J. 

Bain, J. 

Married woman^Necessaries— Separate from husband^Liability 
of husband. 

Appeal from decision of Bain J., 5 W. L. T., 33. 

Appeal allowed ; the order on the original appeal set 
aside with costs, and the judgment of the County Court 
Judfife restored. 
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ALLAN V. MAN. & K W. R. 

FIRST PETITION. 

Taylor, C. J. 
JuNB 9, 1894.] [Full Court — Bain, J. 

ElLLAM, J. 

Winding Up Ad—Leave to proceed against the company granted to 
mortgagees notwithstanding the appointment of a receiver. 

The petitioners in this matter were mortgagees of the 
first division or first 180 miles of the defendant Railway 
Co., under a mortgage executed by the Company to secure 
payment of an issue of first-mortgage bonds ; they alleged 
default in payment and desired to enforce their security. 

The plaintiffs were judgment creditors of the Railway 
Co. and on 13th July, 1893, obtained a decree declaring 
that they were entitled to have a receiver appointed of the 
undertaking and property of the Company, and one of the 
plaintiffs was appointed receiver. 

The petition asked for leave to take such proceedings 
as the petitioners might be advised for enforcing their 
rights to enter upon possession of the property conveyed 
to them ; for the appointment of a manager and receiver ; 
for a foreclosure of the mortgaged premises ; or, that they 
might take such other proceedings as they might be 
advised for enforcing their rights This petition was dis- 
missed by Mr. Justice Bain and from his order the peti- 
tioners appealed to the Full Court. 

Ewari^ Q. C. and Wilson for the petitioners. 

Tapper^ Q. C. and Phippen for plaintiffs. 

Aikens^ Q. C, Culver^ Q. C, Hough^ Q. C, Maclean 
and Bain for several defendants. 
Held— 

That the appeal should be allowed, the order dismis- 
sing the petition set aside, and an order made giving the 
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petitioners leave to take such proceedings as they might be 
advised to procure the appointment of a receiver of the 
revenues, tolls and profits, and for a sale of the property 
embraced in their security. The petitioners to be entitled 
to the costs of the re-hearing. The costs of the original 
petition to be added to any costs they might be entitled to 
as mortgagees when enforcing their security. 

The objection that the petitioners were not entitled to 
apply because they were parties to the cause could not be 
supported. 

The petitioners were not, when the petitien was filed, 
parties, or bound by the decree, for the order making thena 
parties in the Master's office had not then been served. 
Proceedings which might have since been taken by the 
plaintiffs in the way of serving the order could not deprive 
the petitioners of any right they had when they filed their 
petition. 

The petitioners were entitled to a receiver of the tolls, 
fares, freights, incomes, rents, issues and profits of the first 
division of the line covered by their mortgage, and to 
have these, after payment of such out-goings as were pro- 
perly a first charge on them applied in discharge of the 
indebtedness which was secured by the mortgage. The 
petitioners were entitled of right to a receiver, default 
having been made in payment of interest on the bonds 
secured by the mortgage; they were not bound to be satis- 
fied with the receiver appointed at the instance of the 
plaintiffs with the consent of the Company. They were 
also entitled to come to the Court to enforce payment of 
the interest upon their bonds, and for a sale of the division 
of the railway covered by their mortgages ; they could 
not have that relief in the present suit. The Court should 
remove out of their way the difficulty of the officer of the 
Court being in possession. 
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BRAUN V. DAVIS. 

KiLLAM, J. 

JuKB 9, 1894.J [Full Court — Dubuc, J. 

Bain, J. 

Appeal reinstated when not entered in time throngh inadvertance 
of the attorney. 

In this case, judgment was given by the Chief Justice 
on 28 March, 1894, allowing an appeal from the Referee 
and setting aside a garnishing order obtained by the plain- 
tiff. 

The order was signed by the Chief Justice and dated on 
30 March. On 81 March, plaintiff obtained an order 
from a Judge that all proceedings under or by virtue of the 
order made by the Chief Justice be stayed for 14 days from 
that date, and if notice of appeal to the Full Court be 
given within that period, then such stay of proceedings to 
continue until the hearing or other disposition of the ap- 
peal. 

The praecipe to enter and set down the appeal was filed 
with the prothonotary on 14 April. 

Defendant then moved before the Full Court to strike 
out the plaintiff's appeal on the ground that it was not 
entered with the prothonotary, nor notice thereof given to 
the defendant within 14 days from the date and service of 
the order appealed from. 

The court struck out the appeal, the appellant to have 
leave to make a substantive application, under rule 66, for 
an extension of time, costs to be to the defendant in the 
cause, in any event. 

Subsequently plaintiff moved before the Full Court to 
extend the time to appeal, supported by the affidavit of his 
attorney, that he was under the impression at the time that 
the order for a stay of proceedings distinctly gave the 
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plaintiff leave to appeal from the order of 30 March, at 
any time within 14 days from the date of the stay of pro- 
ceedings, and if such were not the case it was through his 
error and misconception of the terms of the order staying 
proceedings, and not through any fault or delay or miscon- 
duct on the part of the plaintiff. 

The following cases were referred to: Bobertson v. 
Wiffle, 16 S. C. R. 214 ; Sievewing v. Leys, 9 P. R 200 ; 
Dederick v. Askdown, 4 M. R 349 ; In re Manchester JEco- 
nomic Building Society, 24 Ch. D. 488 ; and Whitfield v. 
Merchants' Bank, Cassels' Dig. 390 ; and Cusack v. i. dc 
N. W. B., [1891] 1 Q. B. 347. 

Hough, Q. C, for plaintiff. 

Perdue, for defendants. 

Held^ 

1. That, as the other side had not been prejudiced and the 
mistake was one made in good faith, under misapprehen- 
sion of the attorney, the appeal might be set down within 
two days, on payment of costs of the application. 

The appeal was then set down to be heard. 

On the same coming on for argument an objection was 
taken by plaintiff that the application to set aside the 
garnishee order was made on the affidavit of the partner 
of the defendant's attorney based on information and belief. 
Plaintiffs filed no affidavits in answer. The affidavit on 
which the garnishing order was obtained was made by the 
plaintiff on information and belief and was sufficient under 
the statute. It was contended that the application to set 
aside the garnishing order was not an interlocutory appli- 
cation ; it was one that effected and disposed of the rights 
of parties and the evidence should have been the same as 
at a trial, and Gilbert v. Endean, 9 Ch. D. 258, was relied on. 
The same objection to the sufficiency of the material had 
been taken before the referee and the Chief Justice, 
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2. That as the affidavit on which the plaintiff ohtained the 
garnishing order was sufficient under the statute to entitle 
him to the order, that order should not be set aside on 
evidence that was merely hearsay and that was, at best, of 
no more weight than the evidence on which the order was 
made. Appeal allowed, and order appealed from set aside, 
with costs, both of the appeal from the referee and of this 
application. 

ALLAN V. MANITOBA A K W. RY. CO. 
SECOND PETITION. 

Taylor, C. J. 
June 9, 1894.] [Full Court — Dubuc, J. 

KiLLAM, J. 

Trustees for mortgagees should not have been made parties 
where priority of lien or charge exists. 

The plaintiffs were judgment creditors of the defend- 
ant company, and filed their bill as such. They were also 
the holders of bonds issued by the company in connection 
with a part of the railway ; of bonds issued by The Sas- 
katchewan, Ac, Ey. Co., the interest upon which, guaran- 
teed by the defendant Co., was overdue and unpaid, and 
they also held debenture stock issued by the defendant 
Co., which was a first lien on the railway, subsequent to 
the right of the first mortgage bonds upon the first divis- 
ion or 180 miles of the railway. In addition they claimed 
to be creditors to a large amount for moneys advanced to 
the defendant Company. 

By the decree a receiver who had been appointed was 
continued, and the Master was directed, among other 
things ''to inquire and state what are the debts of the said 
Co., and whether the same and which of them are encum- 
brances or charges on the undertaking of the company, its 
land grant and other assets, or the tolls and moneys arising 



114 WESTERN LAW Vol. V 

out of the Bame respectively, and how the same respective- 
ly were created, and to settle the rights and priorities of 
the persons for the time being interested therein, and to 
tax them the costs of proving their claim, and the said 
master is to add such of the parties as have such encum- 
brances. 

Pursuant to this direction the Master on 21 July, 
1898, issued an order making parties in his office certain 
persons, and among them F. D. Grey and another, who 
were the trustees for the bond-holders having a first lien 
and change upon the first division or 180 miles of the 
railway and holding as such trustees a mortgage upon the 
first division of the railway. Thereupon they presented a 
petition praying that the sixth paragraph of the decree 
might be discharged, or that it might be varied and dis- 
charged so far as it directed or sanctioned any inquiry as 
to the plaintiff's claims, or as to the plaintiflTs priority, or 
directed or sanctioned the addition of the petitioners as 
parties in the Master's office ; that the order and direction 
of the Master adding the petitioners as parties in his ofiice 
might be vacated and discharged, and that the decree 
might be varied so far as it authorized the receiver to 
apply any moneys received in respect of the operation of 
the first division or 180 miles of the railway to any purposes 
other than the operating expenses of that portion of the 
line of railway. 

At the hearing of the petition it was dismissed with 
costs and the petitioners then set it down for re-hearing 
before the full court. 

Hddr— 

1. That the petitioners were not properly made parties. 
The petitioners had a lien and charge which was prior to 
any claim the plaintiflFs had, what possible right then could 
the plaintiffs have to bring in the petitioners and make 
them parties to this suit in the master's office. 
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2. The order dismlBBiDg the petition should be reversed, 
and an order made amending the sixth paragraph of the 
decree, so as to give the master power to add only such 
parties as have subsquent encumbrances and setting aside 
the master's order, making the petitioners parties and the 
service of the order upon them. The petitioners to be 
entitled to the costs of the petition, of the original hearing 
and of this re-hearing. 



CREDIT FONCIER FRANCO CANADIEN 

V. 8CHULTZ. 

Junk 21, 1894.] [Bain, J. 

Sale instead of foreclosure after a decree for foreclosure cannot he 
directed tvithout consent of mortgagors at request of mortgagee. 

Plaintiffs, mortgagees, having filed a bill for forclosure, 
a decree for foreclosure was made and the master made his 
report and appointed a day for payment. 

Plaintiffs then petitioned that, notwithstanding the de- 
cree that had been made for foreclosure, the court should 
make an order for the sale of the mortgaged premises and 
that the mortgagor should pay the balance that might re- 
main due after deducting the amount realized by the sale, 
upon the ground that the mortgaged premises were not 
worth the amount due under the mortgage. 

Huggard for plaintiffs. 

Phippen for defendant. 
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Held— 

That the court had not power to make an order for sale 
after there had heen a decree for forecloenre except by the 
consent of all parties interested, and that the decree could 
be changed or varied only on a re-hearing. Petition dis- 
missed with costs, to be set off against the amount due 
plaintiffs by defendant 

Order accordingly. 

IRISH V. DURHAM. 

JUNB 26, 1894.] [KiLLAM, J. 

Demurrer— PUading — Meaning of " drive*^ — Words in plea given same 
sense as in declaration. 

The plaintiff declared against the defendants that they 
had with force of arms driven and struck a horse and car- 
riage which they were then driving, upon and against the 
plaintiff, who was then lawfully on a public highway, with 
such force and violence that the plaintiff was knocked 
down and trampled upon, etc. One of the defendants 
pleaded not guilty ; also that he was not driving the said 
horse and carriage as alleged. To this plea the plaintiff 
demurred, claiming that it was not a sufficient answer to 
the declaration for that the defendant might have been in 
control of the vehicle, although not actually holding the 
reins, and that the person who was actually driving might 
have been his servant or under his control, and that the 
plea should have negatived this as well as denying the 
actual driving. 

Mathers for the plaintiff. 

Mulock, Q. C, for the defendant 
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That if the word " driving" in the declaration extend- 
ed to the control of the Vehicle, where the person had not 
actually the reins in his hands, it would have the same 
extended meaning in the defendant's plea, and that the 
demurrer should be over-ruled. 
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IN THE NORTH-WEST TERRITORIES 



SUPREME COURT. 



THE EDISON GENERAL ELECTRIC COMPANY 
V. DAVIS ET AL. 

JUNB 18, 1894.] [ROULBAU, J. 

Security for costs— Judgment for default in not complying unth order 

cannot be set aside unless by notice of motion and the default 

must be made good in same way. 

The plaintiffs were a foreign corporation carrying on 
buBinees in the State of New York. An order was made 
in chambers that the plaintiff give secnrity for costs, and 
in default of their so doing within three months from the 
day of the order, the action to be dismissed with costs, and 
a stay of proceedings in the meantime. The time was sub- 
sequently extended for a month by consent. 

After the expiration of this time an order was made ex 
parte in Chambers allowing judgment to be entered for the 
defendants with costs. 

Judgment was duly entered and an appointment to tax 
the defendants' costs served, when the plaintiffs obtained a 
" Court summons" returnable before the court for an order 
setting aside the order made in Chambers allowing judg- 
ment to be entered and the judgment entered thereunder 
on the following, among other grounds, viz : — 
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1. That the said order was obtained ex parte. 

2. That the said order was granted improvidently and 
without sufficient material or evidence being furnished to 
warrant same. 

3. In respect to the said judgment because the same 
does not follow the terms of the said order in so far as it 
provides for the several defendants being taxed their sev- 
eral costs. 

On the return of the summons, C, C. McCaul^ Q. C, 
Muir^ Q. C, and Hooper ^ objected on the part of the sev- 
eral defendants that the plaintiffs not having complied with 
the order for security, proceedings by plaintiff were still 
stayed, and that they could not be heard until they had 
complied with the order and filed security, and that if they 
could move at all, it must be by notice of motion and not 
by summons, as the application was to the court. 

It was also suggested that the defendants were in con- 
tempt in not having complied with the order for security. 

P. McCarthy^ Q.C., for plaintiffs. 

McCaul, Q.C., Muir^ Q.C., and J, E. Hooper^ for the 
several defendants. 

Held— 

This is a summons to set aside an ex parte order made 
in Chambers on 30th May, 1894, allowing judgment to the 
entered in this action, and also to set aside the said judg- 
ment signed upon the said order. It is contended on the 
part of the defendants that the proceedings taken are ir- 
regular, inasmuch as the plaintiffs should have proceeded 
by a notice of motion. According to Sec. 8 of the Jud. 
Ord., the proceedings to set aside an order mede by a judge 
should be taken before the court, which was done in this 
instance, but I must confess that I cannot agree with the 
plaintiffs as to the mode by which he wants me to set aside 
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my order, I am of opinion that it shonld be by notice of 
motion. 

The case of Lagrange v McAndrew^ 4, Q. B. D., 210, 
is a case in point. There the plaintiff *' moved " to set 
aside the order of Field, J. Sec. 470 of Jud. Ord. indica- 
tes how to proceed to set aside an order exparte made by 
the court or judge. " And any party affected by such 
order may move to set it aside or to vary it." The second 
objection raised by the defendants seems to me more serious 
than the above. Sec. 520 of the Jud. Ord. is very clear : 
^' Unless the court and judge, on special application for that 
purpose, shall otherwise order, the court or judge may 
direct that in default of such security being given, the 
action be dismissed with costs." There is no such provision 
in the Jud. Act in England and there the parties have to 
apply to the jud^e to make an order dismissing the action. 
I take it for granted here that as soon as the parties do 
not not comply with the terms of the order, their action 
stands dismissed, unless the court or judge, on special 
application, shall otherwise order. So long as the plaintiffs 
are not relieved of that default by which their action stands 
dismissed, they have no locus standi before the court, and 
cannot object to any proceedings taken by the defendants 
therefor, the summons is dismissed with costs. 
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MONTGOMERY v. HELLYER. 
Junk 29, 1894.] [Killam, J. 

J^radice— Costs— Counsel fee in a suit improperly brought in Superior 

Court. 

The plaintiff recovered an amount within the jurisdic- 
tion of the county court, and a certificate was granted to 
prevent a set off of costs. On taxation, the plaintiff sought 
to be allowed a counsel fee and his right to it being dis- 
puted the question was brought before the Judge by appli- 
cation for a fiat for the same. The following statutes were 
referred to : — ^The Administration of Justice Act, R. S. M. 
c. 1, s. 62, s-s. (6), and the County Courts Act, R. S. M. c. 
38, SB. 166, 158. 

It was objected that, at any rate, the judge yr?^ functus 
officio, having exhausted his authority in giving the certifi- 
cate at the trial. 

Machray, for plaintiff. 

JSifton, A. G.y for defendants. 
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Held— 

That the trial Judge had jurisdiction to allow a fee. 
The certificate merely settles whether costs are to be 
allowed to defeudant and to be set off against the plaintiffs 
verdict and costs. The statute says that when it is given 
a certain practice becomes applicable to fix the amounts to 
be recovered. The authority which the County Court 
Judge could exercise in a like case has become vested in 
the trial Judge in this court. That authority the County 
Court Judge could exercise at any time before judgment 
and the trial Judge could do the same. 

A fee of $40 allowed to the plaintiff in addition to his 
witness fees and other proper disbursements which he 
would have incurred if he had sued in a County Court. 



GILLIES V. THE COMMERCIAL BANK 
July 8, 1894.] [Killam, J. 

Banking Act—^cutity for debt to banks — Covenant to pay creditors of 
covenantee — Trust in favor of stranger ta the deed— Relief 
against trustee not answering when defendant the cesti que 
trust succeed in their defence as to specific performance of 
agreement to pay plaintiffs s creditors. 

This was a suit in equity in which the plaintiff sought 
to compel specific performance of an agreement of the 
defendant Bank to pay certain creditors of the plainttff out 
of the proceeds of real estate and chattel mortgages to the 
Bank to secure its claim against the plaintiff. The 
Bank's claim exceeded the amount realized by the 
sale pf the securities and it claimed the right of set-off, 
whereas the plaintiff claimed that the Bank was bound 
under the terms of their covenant contained in the chattel 
mortgage in question, to apply the moneys realized in pay- 
ment of the trade or commercial creditors of the plaintiff 
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The plaintiff was carryiDg on a mercantile businesB and 
being indebted to the Bank and other creditors in large 
amonnts applied to the Bank for assistance, when an 
arrangement was entered into between the Bank and the 
plaintiff, whereby the plaintiff mortgaged to the Bank cer- 
tain estates and other stock-in-trade, and all future stock 
to be acquired during the currency of the mortgage and 
assigned all her book debts and agreed to assign all future 
book debts of the business, as security for the debt to the 
Bank. The chattel mortgage, besides the usual proviso for 
redemption, seizure and sale in case of default, &c., for 
application of the proceeds, and covenants for payment 
contained a covenant on the part of the Bank to pay the 
commercial or trade indebtedness of the mortgagor and 
the expenses of running the business, &c., from and out of 
the proceeds of the sale of said goods, chattels and stock-in- 
trade, and the proceeds of the collection of said book 
accounts and debts now being assigned to them, but so as 
that the same shall not increase the present indebtedness 
due from said mortgagor to said mortgagees beyond the 
amount now due for principal under these presents and any 
interest due or accruing due thereon to said mortgagees as 
hereinbefore provided. This covenant of the bank was 
given to enable the plaintiff to obtain credit in carrying on 
her business. The plaintiff as part of the agreement kept her 
bank account with the defendant Bank and deposited with it 
from day to day the receipts from her business and made 
all payments in connection therewith by cheques against 
this account, except petty cash items. On or about 
1 March, 1893, the plaintiff being indebted to the 
Bank in the sum of $5,975 and being in default, 
the Bank entered upon the premises, took possession of 
the property, and sold both land and stock-in-trade, having 
completed the transfers and received the purchase money 
before the filing of the bill of complaint herein. The 
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amount thus realized was not sufficient to pay the plaintiffs 
indebtedness to the Bank. 

Howellj Q.C., and Darby, for plaintiff. 

MunsoUj Q.C., and Phipperiy for defendants. 

1. That the securities taken were valid under s. 48 of 
the Banking Act then in force, R. S. C. c. 120. 

2. That the plaintiff had no equity under the circum- 
stances to compel the Bank to perform its covenant to pay 
the creditors without offering to perform the agreement on 
her part and to pay her debt to the Bank. 

3. That under the circumstances no trust was created 
by the said covenant of the Bank in favor of the creditors 
referred to therein, such covenant having been intended to 
refer only to the proceeds of the plaintiff's sales and 
deposits and collection of book debts while the business 
was being carried on, and having been given only with a 
view to enable the plaintiff to keep the business going. 
Gandy v. Gandy, 31, Ch. D. 67, Gregory y. Williams^ 3 Mer. 
582, referred to on this point. 

The purchaser of the mortgaged land sold by the Bank 
was made a party to the suit, and the bill claimed that the 
sale to him was valid and asked that the deed to him 
should be set aside and declaration made that he held 
merely as trustee for the Bank. He did not defend, and 
the bill was taken pro confesso against him. 

Held— 

Nevertheless, that as the case failed against the Bank, no 
decree could be made against the purchaser, and that the 
bill should be dismissed as against both defendants. 

Bill dismissed with costs. 
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BUDD V. Mclaughlin. 

July 8, 1894.] [Dubuc, J. 

Misrefireseniaiion — Rescinding contract for— IVarranty or misrepresen- 
tation — Fraudutent concealment of unsoundness of horse* 

The plaintiff filed his bill setting ont that the defendant 
had by false and fraudulent representation as to the sound- 
ness of the animal induced the plaintiff to purchase a 
stallion for $500, and to give his promissory note there- 
for secured by a mortgage on his farm, and claiming a res- 
cission of the contract and cancellation and delivery up of 
the notes and mortgage. The plaintiff during nego- 
tiations for the sale asked for and the defendant 
having promised to give him a warranty as to sound- 
ness, &c., the defendant, after the sale and delivery 
of the horse was complete, sent to the plaintiff a 
paper worded as follows : " I certify that the horse Pride 
of Oxford, &C., has been an average foal getter while in my 
possession, but what he will do I cannot say under other 
management," and signed by himself. Counsel for defen- 
dant contended this was a warranty and that the plaintiffs 
rights were limited to whatever he could claim under it, 
that there was no warranty as to soundness, and that evi- 
dence could not be received of any warranty or misrepre- 
sentation outside of this written warranty delivered. 
The learned judge found on the evidence in favor of 
the plaintiff, 

C. P. Wilson and Baker for plaintiff. 

Howellj Q.C., and Machray^ for defendants. 
Held- 

That all the circumstances connected with the sale 
could be inquired into, and that the evidence fully justified 
the conclusion that the defendant had been guilty of fraud- 
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alent concealment of the disease from which the horse was 
then suffering, and from which he died a few months 
afterwards, also that the plaintiff was entitled to have his 
contract rescinded and to a decree as asked for in the 
prayer of the bill. Deny v. Peek, 11 App. Ca. 369, and 
Redgrave v. Hurdj 20 Ch. D. 1, followed. 

Decree for plaintiff with costs. 

NANTON V. VILLEiraUVE. 
July 5, 1894.] [Dubuc, J. 

Tax sale— Effect of lax deed—Description of land-^Proceeding under 
repealed statute — Efiect of validating clauses of Assessment Act, 
R, S. M, loi, ss. i8o and iqi. 

Trial of issue under "The Real Property Act." The 
plaintiff claimed the inner and outer two miles of lot No. 
59, under a tax sale deed from the Rural Municipality of 
St. Francois Xavier, dated 18 October, 1898. The defen- 
dants were the owners of the land at the time of the tax 
sale. ITo evidence was given to show that the tax sale 
deed had been made and executed in duplicate as required 
by 8. 187 of the Assessment Act, R. S. M. c. 101. 

MunsoUj Q.C. and Bearisto, for plaintiff. 

JEwarty Q.O. and Coutlee for defendants. 
Held— 

That this was no objection to the validity of the sale. 
(yBrien v. Cogswell, 178 0. R, 420, distinguished this 
point. The next objection taken by the defendant was that 
the old seal of the Municipality had been used whilst the 
name of the municipality had been changed. The present 
municipality had however adopted the old seal. 

Held-- 

Following McRae v. Corheti, 6 M. R 426, that this 
objection was not fatal. The warrant given by the Reeve 
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of the Manicipality authorizing the Treasurer to hold 
the tax sale was dated 18 August, 1891, and professed to 
be given under the Municipal Act of 1886. This act, 
however, was repealed by the Municipal Act of 1890, 
which came in force first of June of that year. 

midr— 

That the warrant was for this reason invalid and con- 
ferred no authority on the Treasurer to sell the lands in ques- 
tion. The Statute requires that the assessor shall enter every 
piece or parcel of land, on the assessment roll by a true and 
accurate description thereof. The land in question was 
described on the assessment roll simply as lot 59, but it 
was advertised for sale as the inner and outer two miles of 
lot 59, and was so described in the tax deed ^under which 
the plaintiff claimed. The district registrar gave evidence 
to show that "lot 59 " would include only the inner two 
miles of the lot. As to this objection the learned Judge 
apparently inclined to adopt the view of the District 
Registrar, but expressed no decided opinion. Upon the 
whole case, however, it was 

Held— 

Following (yBrien v. Cogswell 17 S. C. R. 420, Archi- 
bald V. Youvilley 7 M. R. 473, and Alloway v. Campbell^ 
7 M. R. 506, that the provisions of sections 190 and 191 of 
chapter 101 R. S. M., as amended by sections 6 and 
7, chapter 26, 55 Vic, did not extend to cover irregulari- 
ties and defects connected with the assessment, the imposi- 
tion of the rate and other steps required to be taken before 
land could be sold for taxes, and that the tax sale in ques- 
tion was therefore void. 

Verdict for defendant without prejuidice to any claim 
of plaintiff for a lien for taxes paid by him. 
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BROWN V. WATSON. 
July 5, 1894.] [Dubuc, J. 

Married woman — Separate property — Conveyance made by mistake to 
husband but after discovery conveyed to wife not fraudulent nor 
void as against creditors. 

The plaintiff filed this bill to enforce certain judgments 
obtained by him against defendant, John Watson, and 
asked that two conveyances, one by J. Watson to W. 
Blanchard and the other by W. Blanchard to Mary Ann 
Watson, the other defendant, be declared fraadulent and 
void as against the plaintiffl The lands were purchased 
from Blanchard by the wife in 1888, payment was made 
by Her, partly with money received by her from the estate 
of her first husband, partly with money given to her by 
her own son, and the balance with money raised on mort- 
gage which she afterwards paid. On her paying the pur- 
chase money a deed was made by Blanchard in the name 
of the husband, and the mortgage was executed by him. 
The deed and mortgage were dated 8 Feb., 1889. 

On 20 Dec., 1892, the husband conveyed to Blan- 
chard, and on 8 Aug., 1893, Blanchard conveyed to the 
wife. It was shown by the husband, the wife, and Blan- 
chard, that it was by mistake that the deed of 8 Feb., 
1889, was made to the husband, and that it should have 
been made to the wife. The husband and wife were both 
illiterate and not able to read ; the deed was kept by the 
wife ; she discovered that the property was in her hus- 
band's name in Dec, 1892, when she went to borrow money 
from Blanchard. It was then that the deed by the hus- 
band to Blanchard was made. Blanchard swore he had 
sold the land to the wife and had never known the hus- 
band in the transaction ; that the conveyances by the hus- 
band to him and by him to the wife were not fraudulent, 
but they were made because the land belonged to the wife 
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in the first place and to correct the mistake of the previous 
deed. 

Howellj Q.C., and Locke, Q.C., for plaintiff. 

Huggard for defendants. 

Held— 

That the property was in the husband's name by the 
mistake of all parties concerned, and the deed of 20th 
December, 1892, by the husband to Blanchard was made 
with no fraudulent intent but for the purpose of correcting 
the mistake. 

Bill dismissed with costs. 



BENNETT v. ATKINSON. 

DUBUC. 

July 9, 1894.] [Full Court — Killam. 

Bain. 

Sate of wheal— 'Liability of principal when agent supplied with cash 
to pay for goods purchased — Receipt of goods by purchaser — 
Principal and agent — Admissions of agents when evidence. 

The defendants employed one Isaac Bennett in the fall 
of 1891 to purchase wheat for them at Yirden, and sup- 
plied him with printed forms of receipts to be given to 
persons delivering the grain, as follows : — 

" Grain Warehouse, Virden, 189. . 

"Received from 

Bushels No wheat at. . . . 

per bushel. 

" Amount, % 

"Atkinson & Co. 

Per 

" N.B. — This ticket will not be honored unless written 
with ink or indelible pencil, and indorsed by person receiv- 
ing payment." 
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They instructed their agent that he was to pat the 
wheat he bought for them into the elevator of McBean 
Bros., and ship it out from time to time as they required 
it. In pursuance of an arrangement made either by the 
defendants themselves or their said agent with McBean 
Bros, the latter had set apart three bins in their elevator 
for the defendants wheat, and the defendants knew that 
McBean Bros, were receiving wheat for them at that time, 
and paid for the privilege. One Colter was in charge of 
the elevator for McBean Bros. ; he did the weighing, and 
defendants' buyer handed to him the printed forms of 
receipts or tickets. 

The practice proved was that the buyer, after fixing 
prices and grades with the seller, would direct him to 
deliver the grain at the elevator, when Colter weighed it, 
filled up the blanks in one of the receipt forms (first getting 
the price and grade from the buyer), and then gave the 
receipt to the seller. The latter would then take the 
receipt to the defendants' buyer and get his money. 

The plaintifi^s claim was for 1,112.30 bushels at 50c 
per bushel and 486.45 bushels at 56c., and two receipts for 
these amounts, dated October 24, 1891, were produced and 
proved. These receipts were in the above form, filled up 
by Colter, and initialled by him after the word per under 
the name " Atkinson k Co." 

Colter proved the delivery of the wheat mentioned in 
the receipts, and that the defendants' buyer had, after the 
delivery of all the wheat, told him the price and qualities 
to bo inserted in the receipts, which he then issued in the 
usual way to the plaintiflT. Neither the plaintiff nor Isaac 
Bennett was called as a witness. 

One of the defendants swore that they got the elevator 
nmu bound by the weight and his tickets; that these 
tickets were usually cashed by the man buying, and re- 
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turned to the defendants; that the defendants would ascer- 
tain the wheat bought and the price paid from the eleva- 
tor's books and shipments received ; that the buyer 
rarely sent any reports of what he was buying ; that Isaac 
Bennett was to buy for cash, and that he had no authority 
to buy for them otherwise than for cash ; that the defen- 
dants gave him no authority to buy on credit, and that 
they had settled with him. The action was tried before 
Taylor, C. J.,who entered a non-suit on the ground that the 
plaintiff had failed to prove any agreement on the part of 
the defendants to pay for the wheat at the price alleged. 

JSwartj Q.C., and Wilson for plaintiff. 

Culver^ Q.C., and Houghy Q.C., for defendants. 
Held [Killam, J. dissenting] — 

That the defendants were not liable, as their agent had 
authority to buy for them except for cash, and they had 
supplied him with the cash, and it was not proved that 
they had actually received the wheat. Per Bain, J., that 
the statements of the agent as to the prices having been 
made after the transaction was concluded, and not as part 
of the res gestae, would not have been admissable as evi- 
dence, if objected to at the time, before the close of the 
plaintiff's case, but not having been objected to, they 
should now be held sufficient. 

Per Killam, J. — The plaintiff's case was sufficiently 
proved, for the evidence showed that the agent was 
authorized to buy on the very terms on which he did buy, 
and that he was not to pay cash before delivery of the 
wheat. There was no evidence to show that he bought on 
credit or that the plaintiff was not entitled to demand his 
money immediately on getting the tickets, as the property 
in the wheat passed to the defendants upon the delivery at 
the elevator. 

Judgment of non-suit affirmed, and appeal dismissed 
with costs. 
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WARK V. CURTIS. 

DUBUC, J. 

July 9, 1894.] [Full Coubt— Killam, J. 

Bain, J. 
Contract not alleged to be under' seal. 

Rehearing of demurrer allowed by Taylor, C. J. The 
Full Court reversed the judgment noted ante p. 80 
and overruled the demurrer on the ground that it was not 
alleged in the Court demurred to that the agreement set 
out had been executed under seal. The agreement as given 
verbatim in the declaration, concluded with the words : 
"In witness whereof the said parties hereto have here- 
unto set their hands and seals," and the signatures were 
copied with the letter " S " after each, but the declaration 
did not allege that the defendant contracted by seal or 
under seal, and this Court held that they could not infer 
from the use ef the words quoted that the agreement had 
been under seal. 

Hagel^ Q. C, for plaintiff. 

Culver^ Q.C., for defendant 

Appeal allowed and demurrer overruled without costs. 

COMMERCIAL BANK v. ROKEBY. 

Tatlor,C.J. 
July 9, 1894.] [Full Coubt— Dubuc, J. 

KnjiAM, J. 

Demurrer— Notes signed under alleged duress. 

Appeal from decision of Bain, J, ante^ page 29. 
Judgment, overruling the demurrer, affirmed as to the 
first of the pleas demurred to, as to the second of such 
pleas that the judgment should be reversed and the 
demurrer allowed. 
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Tapper, Q.O. and Phippen for plaintiffs. 

Howell, Q.C. and Machray for defendants. 

In the plea of counter-claim for moneys paid, it did not 
appear that the payments were made under the influence 
of threats, or other pressure, or undue influence ; and if 
the defendant chose to make the payments upon the 
assumed liability, although he had been induced by undue 
influence or wrongful pressure to assume it, he could not 
recover them back ; the onus was on him to show by his 
pleas that the payments were made under such influence 
or pressure. 



COMMERCIAL BANK v. ALLAN. 

Taylor, C. J. 
July 9, 1894.] [Full Court — Killam, J. 

Bain, J. 

Bills of Exchange Aci— Presentment of demand note — Notice of dis- 
honor by sendee of writ — Discharge of endorser. 

Appeal from decision of Dubuc, J, ante^ p. 47 

Tapper, Q.C., and Phippen for plaintifis. 

Howell, Q.C., and Machray for defendants. 

HelJ^ 

Overruling Dubuc, J, that plaintiffs had failed to prove 
they gave the defendant due notice of the dishonor of the 
note sued on in the fourth count, the writ of summons 
could not be relied on in the action in which it was issued 
as notice of the dishonor of the bill or note sued on ; the 
onus was on plaintiff to show that notice was given. Bills 
of Exchange Act, s. 49. There is nothing in the Act that 
relieves the plaintiff from proving that the notice was duly 
given before action, and there was no proof here that it 
was. 
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Ab to the second note sued on (p. 49), the jadgment of 
Dubuc, J, was affirmed. The verdict for plaintiffs should 
be reduced by the amount allowed in respect of the fourth 
count, and a verdict entered for defendant on the issue 
raised by the plea of want of notice of dishonor. 



THE QUEEN v. HOLMAK 

Taylor, C. J. 
July 9, 1894.] [Full Court— Dubttc, J. 

' KiLLAM. J. 

Dominion EUdions Act, R,S,C, c, S-^BalloUBox Stuffing^Deputy Re- 
turning Officernot formally appointed can be convicted under Sec- 
tion loo, subjection c, if he has acted in the office. 

This was a case reserved for the opinion of the court as 
to whether a deputy returning officer who acted as such, 
but was not appointed by a commission under the hand of 
the returning officer, as prescribed by sec. 30 Do- 
minion Elections Act, R.S.C. c. 8, can be convicted of the 
misdemeanour made punishable by sub-sec. c, sec. 100 of 
the Act. The accused acted during the whole of the follow- 
ing day as deputy returning officer at one of the polling 
booths. He had received from the returning officer an 
appointment of a deputy signed by him, with the blank for 
the name not filled up. He was convicted of fraudulently 
putting into the ballot-box ballots that he was not author- 
ized to put in. 

Howell^ Q.C., for the Crown. 

Hagelj Q.C., and Phippen for the prisoner. 

Heldj following Rex v. Gerson^ 2 Leach 581, Rex v. Hol- 
land, 5 T. R 607, and Rex v. Dobson, 7 East 218— 

That the accused having acted in this office, and having 
been the Deputy Returning Officer de facto on the day in 
question, was properly convicted of the offence charged. 
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RE THE COMMERCIAL BANK OP MANITOBA. 

July 19, 1894.] [Bain, J. 

Winding-up — Interest to be alhwed to creditors. 

This was an application by the liquidators of the bank 
for the direction of the Court as to the allowance of interest 
to the several classes of creditors other than note holders. 

Phippen for liquidators. 

Howellj Q.C., AikinSj Q.C., and /. Campbell for credi- 
tors. 

Heldr^ 

That unless there is a surplus of assets available after 
payment of the principal of the debts, all interest ceases 
after the commencement of the winding-up. 

If, however, there shall be any funds available for the 
purpose, interest should be allowed as follows : — 

A k B. — Depositors who before the winding-up had 
been receiving interest without written agreement, and 
depositors entitled to interest by special agreement, should 
now be allowed interest at the agreed on rates, just as if 
the bank was not being wound-up, and any dividends paid 
them should be applied first in payment of the interest ac- 
crued and then on account of principal in the ordinary way. 

C k D. — Depositors whose accounts did not bear interest 
and general creditors can only claim interest if they have 
made a demand in writing upon the liquidators under the 
statute 3 4 4 Wm. IV. c. 42, s. 28, "with notice that interest 
will be claimed from the date of such demand until the 
time of payment,*' and then they are entitled to interest at 
fiix per cent, per annum. 

E. — Holders of drafts and bills of exchange issued by 
the bank, drawn either on its own branches or on other 
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banks or bankers who acted as agents of the bank, will be 
entitled, under sec. 5 ss. 2 of the Bills of Exchange Act, to 
treat them either as bills of exchange or promissory notes 
of the bank, and can claim interest at six per cent, from 
the time of presentment for payment to the drawees under 
sec. 57 of the act. 

The fact that these holders knew that an immediate 
presentment for payiQcnt would be useless does not entitle 
them to interest from the date of the winding-up. In re 
East of England Banking Co., L. B. 4 Ch. p. 14, and sec. 46 of 
the Bills of Exchange Act. 

P. — ^Holders of cheques drawn on the bank by custom- 
ers, and accepted or certified by the ledger-keepers in the 
ordinary way, and charged to the customers accounts, will 
not be entitled to interest unless they have served the de- 
mand and notice under the statute 3 & 4 Wm. IV., as in the 
case of other ordinary creditors. 

Such an acceptance or certifying of a cheque by the 
bank cannot be held to be an '^ acceptance " of it so as to 
make it an accepted bill within the meaning of sec. 17, ss. 
2 The Bills of Exchange Act, especially in view of the 
provisions of sec. 90 in the case of an instrument " signed " 
by a corporation, the impression of the name of the bank 
by the rubber stamp in use not being equivalent to sealing 
the instrument by its corporate seal. 



JOHNSTONE V. HALL. 

Tatlor,C.J. 
July 27, 1894.] [Full Court— Dubuc, J. 

Bain, J. 

Fals^ Representations— What constitutes a " clean farm,'' 

Appeal from decision of Killam, J., ante^ p. 84. 

Verdict affirmed and appeal dismissed with costs. 
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TURNER V. FRANCIS. 

DUBUC, J. 

July 27, 1894.] [Full Court — Killam, J. 

Bain, J. 

Replevin — Right of assignee where there has been a wrongful taking by 
his assignor— What is sufficient to maintain an action for conversion f 

This was an action of replevin against two defendants 
for the wrongful taking and detention of plaintiff's goods, 
in which the defendants jointly pleaded that they did not 
take the goods as alleged, and that the goods were the 
property of the defendants and not the property of the 
plaintiff. The action was tried before the Chief Justice, 
and he found that there was not a joint taking, and 
entered a verdict against the defendant Francis and in 
favor of the other defendant Bertrand. 

Francis was a trader who had given to the plaintiffs a 
license or power upon a certain contingency to take posses- 
sion of his stock and sell it in payment of his indebtedness 
to them. 

Plaintiffs, alleging that the contingency had happened, 
made a seizure and placed a party in possession as their 
attorney and agent, and the latter, with their consent, ap- 
pointed Francis as his ^^ substitute " to act as such substi- 
tute and hold his powers jointly with him for a certain fixed 
period, and left Francis in apparent sole possession. At 
the expiration of the period one of the plaintiffs, with the 
agent, attempted to resume actual possession, and were 
prevented by Francis. Five days afterward Francis made 
an assignment to his co-defendant Bertrand. An employee 
of the assignee took possession from Francis of the stock, 
but Francis remained in possession assisting him. While 
matters were in this state plaintiffs replevied, but an agree- 
ment was made between them and the assignee by which 
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the latter was to sell the stock, the proceeds to remain in 
his hands until the determination of this suit. 

PlaintiflPs moved to set aside the verdict for the assignee 
Bertrand and for a verdict against both parties. Defend- 
ant Francis also moved to set aside the verdict against him. 

Howell^ Q.C., and Darby for plaintiffs. 

JEwart, Q.C., and Elliott for defendants. 
Held— 

That the plaintiff's application to set aside the verdict 
for the defendant Bertrand and enter a verdict for the 
plaintiffs against him must be granted, and the application 
of Francis refused, in each case with costs. 

The plaintiffs were entitled on the expiration of the 
period of Francis' authority to maintain this action or an 
action of trover against Francis ; the general property in 
the goods remained in him but the plaintiffs by taking 
possession, assuming that this was lawful, acquired a special 
property therein. Francis was not really given back the 
possession of the goods; he was merely appointed joint 
agent with the original agent to hold them for the plain- 
tiffs in whom the legal possession continued. The assertion 
by Francis of a right to hold them as against the plaintiffs 
constituted a taking and conversion for which they could 
have sued him. Roberts v. Wyatt, 2 Taunt. 268 ; Nybeng 
V. Ilandelaar, [1892] 2 Q. B. 222. 

Plaintiffs were entitled to consider Francis' possession 
to be still theirs, so as to enable them to maintain an action 
against any other wrongful taker. The assignee adopted 
the acts of his representative who took the goods from 
Francis ; the taking of them by the assignee as goods as- 
signed to him when Francis held only as agent of the 
plaintiffs was an act of conversion of itself. Francis did 
not stand aside and leave the assignee to exercise such 
rights as the latter might deem himself to have, but he re- 
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mained in possession assisting. This course showed an 
active concurrence in asserting the claim of the assignee to 
the goods under the assignment, which amounted to a joint 
conversion with him. 



CONFEDERATION LIFE ASSOCIATION v. 

MERCHANTS BANK. 

Taylor, C. J. 
July 27, 1894.] [Full Court— Killam, J. 

Bain, J. 

Right to recover money paid by mistake where monies applied by bank 
receiving money to notes of a mortgagor. 

Action to recover monies paid by mistake. Plaintiffs, 
in July, 1892 agreed to make a loan to Bell Bros, of $18,- 
000 upon mortgage. On 14 Sept. Bell Bros, signed an 
order addressed to the manager of the plaintiffs requesting 
him to issue to the defendants at Brandon from time to 
time all cheques covering the loan ; this order was taken 
with the object of securing the Bank for advances. 
Plaintiffs were not to advance the money all at once, but 
from time to time upon architect's certificate. Defendant's 
manager at Brandon knew all about the loan, how it was 
to be paid out and everything in connection with it. 

Plaintiffs, having received architect's certificate sent to 
defendants cheques amounting to $15,400, then they 
received a certificate dated 1 Feb. 1893, which showed 
that at that date $1500 was required to complete the 
building, which amount they were to retain in their hands. 
When this certificate was received the cheque for $1400 
had not been posted up to the account of Bell Bros, and 
the mortgage clerk who had charge of such matters had 
forgotten the issuing of that cheque ; he therefore drew a 
cheque for $2000, got it signed by the plaintiffs manager 
who stated he had no recollection of the $1400 cheque, and 
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sent it to the defendants. When the manager received the 
cheque, he had reason to suspect and did saspect that a 
mistake had been made ; he admitted this and kept the 
amount over and above the $500 he expected to get, for 
some days on a special account awaiting events. On the 
morning of 20 Feb. the manager and plidntiffs* agent had 
a conversation about this cheque and he was then told that 
too much had been sent. The greater part of the money 
was applied the same day on notes given by Bell Bros, and 
held by the Bank under discount. The telegram from 
plaintiffs Toronto office requesting a return of the cheque 
did not arrive until after banking hours on 20 February. 

At the trial a verdict was entered for plaintiffs for 
$1500. Defendants appealed. 

Aikins^ Q. C and Dawson^ for plaintiffs. 

JEwart^ Q. C, and Wilson^ for defendants. 

Held— 

That the plaintiffs were entitled to recover from 
defendants ; they could not stand in any better position 
than Bell Bros., and if the plaintiffs would be entitled to 
recover from them a payment made by mistake they could 
recover it from the defendants. There could be no doubt 
from the evidence that the cheque for $2000 was sent 
under such circumstances of mistake that if it had been 
sent to Bell Bros, the plaintiffs could recover it back. The 
defendants could set up no better right or claim to the 
money they received than Bell Bros, could, so the plaintifis 
were equally entitled to recover from them. 

Bell Bros, were entitled to receive $1067, so out of the 
$2000 the amount over paid by mistake was $933, and for 
that amount the plaintiffs were entitled to a verdict As 
defendants failed on the contention which they raised, 
claiming entire exemption from liability they should pay 
the costs of the appeal. 
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MACDONALD v. GREAT NORTHWEST CENTRAL 
RAILWAY CO. 

DURUC, J. 

July 27, 1894.1 [Full Court — Killam, J. 

Bain, J. 

Sheriff^s interpleader^— Delay in application for defending action by 
claimant instead of applying for interpleader at once. 

Appeal by Delap from decision of Taylor, C. J. 
Order appealed from, affirmed with costs. 

LATTA V. OWENS. 
July 30, 1894.] [Dubuc, J. 

Sheriff^ s officer^Liability for neglect or refusal to act when not 
properly appointed. 

This was an appeal from the county court. The action 
was brought against the defendant as sheriff's bailiff for 
his failing to execute a distress warrant issued by two 
justices of the peace under The Master's and Servant's 
Act. The warrant was addressed to all or any of the 
constables or other peace officers in the district. Defend- 
ant claimed that he was not a peace officer within the 
meaning of the statute. The evidence showed that he 
undertook to execute the warrant, but afterwards returned 
same to plaintiff's attorney. 

The county court judge held that the defendant could 
not legally execute the warrant, that his undertaking to 
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do SO was an unlawful undertaking and that his failure to 
do the illegal act he undertook to do, did not render him 
liable to an action. Plaintiff appealed. 

Defendant was shown to have acted as sheriff's bailiff 
for about four years ; he had not taken any oath of office, 
and it did not appear whether he had given a general bond 
to the sheriff for the due performance of his duties. 

Pitblado for plaintiff. 

12. M. Smith for defendant. 

Held— 

That the judgment in favor of defendant should be 
affirmed with costs. As a special servant of the sheriff he 
was not authorized to perform the functions of a public or 
peace officer. If he had been specially appointed to act as 
such and had accepted the trust, that would be different. 
Manitoba Summary Convictions Actj 1898, c. 82; Crim- 
inal Code, 1892, ss. 889 to 909, also s. 8, s-s. 8 ; Atkinson 
on Sheriffs, 80, 32 ; Churchill on Sheriffs, 48. 



ALLAN V. MANITOBA & N. W. RY. CO. 
July 31, 1894.] [Killam, J. 

Winding up Acts— Right of a receiver to borrow monies upon the secur- 
ity of a railroad for its working expenditure. 

Motion on behalf of the plaintiffs and defendant railway 
company for an order authorizing the receiver appointed 
in this cause to borrow on the security of the company^s 
milway, and the earnings thereof in priority to all other 
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changes thereon, a considerable sum of money to be used 
in paying various debts of the company incurred for what 
was claimed to have been working expenditure within the 
meaning of The Railway Act, 51 Vic. s. 29. (D. 1888.) 

PlaintijSs were judgment creditors and had instituted 
this suit for the appointment of a receiver. 

Under the authority of certain statutes the company 
had issued bonds which formed a first lien and charge 
upon a portion of the railway, secured by a mortgage deed 
made to trustees for the bondholders. The trustees had 
commenced a suit for the sale of the mortgaged property 
and the appointment of a receiver ; they were not parties 
to this suit ; although they appeared by counsel on this 
application and objected to the making of the order asked 
for. 

Phippen for plaintiff. 

I. Campbell, Q.C., for the Railway Co. 

Ewart, Q.C., and WiUon for bondholders. 

Held^ 

That the court had no jurisdiction or discretion, as 
against the holders of the first mortgage bonds, and their 
trustees to apply, or guarantee, the application of the 
company's revenues in derogation of the strict rights of 
those parties^ however much it might deem this in their 
interest, or in that of the company or other incumbrancers. 
This suit so far as it related to the first division of the road 
was merely between the subsequent incumbrancers and the 
company. The court had assumed control of the revenues 
of the company as between them, but it could not, in this 
suit, control the paramount rights of other persons not 
parties to this suit to any greater extent than those subse- 
quent incumbrancers or the company could do. The appli- 
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cation, if it could succeed at all, must be made in the salt 
brought by the first mortgagees. Greenwood v. Algesiras 
By. Co., [1894] 2 Ch. 205. 



THE 

Western Law Times Reports 



MANITOBA. 



IN THE QUEEN'S BENCH. 



BOLE V. MAHOK 

July 24, 1894.] [Killam, J. 

Trustee ordered to pay into Court trust fund. 

Appeal from an order of the Referee refusing a motion 
for payment of money into Court. 

The suit was brought by creditors of one Pritchard to 
enforce the trusts in an assignment for the benefit of 
creditors, the defendant Mahon being tlie assignee. A 
decree was made referring it to the Master to find what 
was due to the creditors, and to take an account of the 
property come to the hands of defendant under the assign- 
ment. The accounts were taken, and showed an admitted 
balance in the assignee's hands of over $1,000, but the 
reference was not closed, and stood until after vacation. 
Plaintiff moved for an order that the assignee pay into 
Court $1,000, which was refused by the Referee. 

Mather^ for plaintiff. 

Huggard, for defendant. 
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Held^ 

That an order should go for payment into Court of 
$1,000 forthwith, defendant Mahon to pay the costs of the 
appeals. Other costs of the original application to the 
Referee to be costs in the cause. Such an application may 
be granted, pending a refarence as to the state of the ac- 
counts, where it is clear upon the trustee's own admissions 
that there is a balance of a trust fund in his hands, Brown 
V. Be Tastet, 4 Russ. 126 ; Mills v. Hanson, 8 Ves. 68 ; 
London Syndicate v. Lord^ 8 Ch. D. 84. 

THOMPSON V. DIDIOK 
August 14, 1894.] [Taylor, C.J. 

Fraudulent judgment — Marriage settlement— Fraudulent preference — 
Judgment by Tvife against husband valid. 

Bill to set aside, as fraudulent and void, a judgment 
recovered by defendant Catharine Didion against her hus- 
band. The bill alleged that the husband was indebted to 
the plaintiffs, that he carried on business as a merchant, 
and from time to time rendered to his creditors statements 
of his affairs which did not show any indebtedness to his 
wife ; that, on Feb. 14, 1894, a writ was issued against him 
at the suit of his wife, to which, on the same day, an ap- 
pearance was entered, and a declaration filed ; that on Feb. 
28 judgment by nil dicit was signed^ execution issued, and 
the judgment registered ; that these proceedings were a 
fr*audulent scheme to defeat plaintiffs, and that the bus* 
band was not possessed of goods or lands, sufficient to pay 
his creditors, over and above what would be required to 
satisfy the alleged claim of the wife. The bill asked for a 
declaration that the judgment was fraudulent and void 
as against pliuntiffs. 

Both defendants denied the charges of fraud, and 
claimed that the husband was indebted to the wife for 
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moneys advanced to him by her out of the Bale of real 
estate she inherited from her father, setting out the dates 
and amounts advanced. 

Didion made an assignment for the benefit of his 
creditors four days after the judgment was entered. 

Howellj Q.C., and Darby for plaintiffs. 

Baker^ Chaffey and Bradshaw for defendants. 

That the case did not come under the provisions of the 
Act as to fraudulent and preferential assignments. The 
judgment might be a preferential one, but it was not on 
that account void. It was recovered in regular course, not 
obtained in any of the modes forbidden by the Act. There 
was no evidence against the wife to question her having 
advanced to her husband the money sued for. The only 
evidence against the judgment was, that it was recovered 
in an action brought under instructions from the husband, 
and that he told a creditor that it was recovered to secure 
his wife*s claim ; that was not evidence against the wife. 

The bill must be dismissed with costs. 

PULLERTON v. BRYDGE8. 
August 14, 1894.] JTaylor, C.J. 

Reformation of deed — There is not implied covenant to pay off mortgage 
where there is a conveyance of the equity as security for a past 
due debt 

In November, 1892, plaintiff was indebted to defen- 
dants, Andrew Allan, F. H. Brydges, and W. R. Allan, 
who were then carrying on business as bankers under the 
firm name of Allan, Brydges k Co. 

On Nov. 4 he executed a bill of sale to defendants, 
covering a large quantity of property. It contained a 
recital that the plaintiff was the owner of the goods, etc., 
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and had agreed with defendants for the absolute sale to 
them of the same, and of all book-accounts and debts ow- 
ing to him, and of the equity of redemption in certain 
lands granted by him to them by instrument of even date 
in consideration of the release by defendants of the plain- 
tiff from his indebtedness to them. The consideration was 
expressed to be $16,200 due by plaintiff to defendants, and 
the release of plaintiff from his indebtedness to defendants. 
On the same day the plaintiff, for the expressed considera- 
tion of $1,000, conveyed to defendants Brydges and W. R. 
Allan lot 48, St. Vital. The habendum was subject to a 
mortgage to the Canada Settlers' Loan Co. for $3,150 and 
interests. The covenants were the usual Short Form 
Covenants, that against incumbrances containing an ex- 
ception of the mortgage. The bill alleged that defendants 
entered into an agreement with plaintiff to pay off the 
mortgage to the Loan Co. and to idemnify the plaintiff 
against payment of the same ; that plaintiff was led to 
believe that the deed was to all the members of the firm ; 
that it was, in fraud of his rights, altered after it had been 
prepared by striking out the name of Andrew Allan ; that 
he did not read it over or examine it before execution, and 
that defendants fraudulently concealed the fact of such 
alteration heving been made from him. In November, 
1893, the Loan Co. recovered judgment against plaintiff 
upon the covenant for payment contained in the mortgage. 

The prayer was that the defendants might be ordered 
to pay and discharge the claim of the Loan Co., to indem- 
nify and keep indemnified the plaintiff from the mortgage 
and from the payment of all moneys due or accruing due 
thereon, and that the deed might be reformed by adding 
the name of Andrew Allan as one of the grantees therein, 

Wilson for plaiutift' 
Phippen for defendants. 
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That there was not a tittle of evidence to support the 
charges of fraud in connection with the alteration of the 
deed and of misrepresentation hy which the plaintiff was 
induced to execute it. The plaintiff's right to such relief 
ae he sought must depend upon whether, independent of 
agreement, there arose, as the result of the dealing between 
the parties and by implication, a covenant to indemnify 
him, Bridgman v. Daw^ 40 W. E. 253 ; British Canadian 
Loan Co. v. Tear^ 23 O. R. 664 ; Fraser v. Fairbanks, 23 
S.C.R 79. The right to an indemnity arises from the sale, 
and not from the mere conveyance, Walker v. Dickson, 20 
A.B. 106. The implication that the purchaser is to pay 
off the mortgage, or indemnify the vendor against it, does 
not arise from anything contained in the deed, nor from 
the construction to be placed upon the deed itself, but is 
an implication arising from the facts, Beatty v. Fitzsim- 
mondSj 23 O.K. 246 ; and it is open to the purchaser on the 
facts and circumstances of the particular case to negative 
any obligation to indemnify the vendor ; to rebut the pre- 
sumption, if such it may be called, British Canadian Loan 
Co. V. Tear, 23 O.R 677. The evidence did not show that 
the defendants purchased, or intended to purchase, or that 
the plaintiff supposed they were purchasing the land in 
question ; unless they were purchasers they could not be 
held to have come under any obligation or liability to pay 
off the mortgage or to indemnify the plaintiff against it. 
They were creditors of the plaintiff to a large amount, and 
the bill of sale and deed of the plaintiff's equity of re- 
demption in the land were executed that out of the chattels 
and the land they should pay themselves the amount of the 
debt, they intending to make over to the plaintiff the sur- 
plus, if any, which might remain. That in consideration 
of the plaintiff putting them in this position they were 
willing to release, and did release him, from any personal 
liability, can make no difference. 
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To make a recital operate as an estoppel, one essential 
is that there must be either an action directly founded on 
the instrument containing the recital or one which is 
brought to enforce rights arising out of such instrument. 

Bill dismissed with costs. 



COLQUHOUN V. DRI8C0L. 
August 14, 1894.] [Taylor, C. J. 

Tax deed— Crown patent not issued— Invalidity of taxation. 

Bill filed to have a tax deed of the west half of Sec. 22, 
Township 7, Range 8 west, declared void and of no effect, 
and to be a cloud upon the plaintiff's title. Defendant 
was not the purchaser at the tax sale, but received the 
deed as assignee of the certificate given at the sale to the 
original purchaser. 

Upon the collector's roll for 1888, the land appeared in 
two parcels, the N. W. J, the taxes being $3.66, and the 
S. W. J, the taxes being the same amount. On the roll 
of 1889 it appears as one parcel, the W. J, the amount of 
taxec appearing in the column headed, " Total for the cur- 
rent year," as $17.47, and there was an entry of $7.22 in 
the next column which was headed " Arrears." The land 
was sold in one parcel, the amount of taxes and charges 
for which it was sold being $26.53. 

Howellj Q.C., and Machray, for plaintiff. 
Ewarty Q.C., and Elliott^ for defendant. 

Held— 

That the N. W. i was not, in 1888, liable to be asses- 
sed, as the Crown patent for it did not issue until the 29 
October in that year. It only became liable to taxation in 
1889, and, if so, then at the time of the sale there were no 
taxes, in respect of that quarter section, due and unpaid 
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for more than one year after the 31 day of December in 
the year in which the rate was struck. It was only when 
the whole or any portion of any tax had been for that 
period due and unpaid, that the land became liable to be 
sold. S. 190, of R. S. M., c. 101, as amended by 56 Vic, 
c. 26, B. 1, did not apply to the present case. Under the 
terms of 56 Vic, c. 2.4, ss. 27 and 28, that section as it 
stood before the amendment applied to this case, so the tax 
deed here was not as it would be if the amended section 
applied, even 'prima fade evidence that the lands described 
in the deed were liable for taxation in respect of the taxes 
for which they were sold. 

Blackwell on Tax Titles^ s. 518, says : "If part of the 
land is liable for the taxes and the rest not . . . the 
sale is void ; " as, in this Province, the whole of the land 
is sold for the best price obtainable, there was no reason 
why a sale should not be valid as against the owner to the 
extent of the land assessed, even when other land is im- 
properly included. If this view be correct, then the deed 
here could not be set aside, but must stand good for so much 
of the land included in it as was properly assessed. 

But there was another objection, that there was no 
proper assessment of the land in 1888. If so, then upon 
neither quarter, even had the N. W. quarter been liable to 
taxation, were there, at the time of the sale, any taxes due 
and unpaid for more than one year after the 31st day of 
December in the year in whicn the rate was struck. 

The sale must be set aside. 

Defendant, by hia answer, set up that plaintiff was not 
the absolute owner of the land in question, but that the 
deed to him, although absolute in form, was intended to 
be, and was, only a security for monejs advanced and to 
be advanced by him for the then owner, one Litton. He 
alleged further that plaintiff had been repaid all moneys 
advanced by him, that Litton had conveyed to defendant 



152 WESTERN LAW Vol. V, 

and he prayed that plaintiff might be ordered to convey to 
him. 

The decree should be one declaring the tax sale deed 
void, and of no effect, and a cloud upon the plaintiff's 
title, and it must be with costs. 

As cross relief was prayed, the decree might, if it were 
thought necessary, be without prejudice to any proceedings 
the defendant might be advised to take to redeem the land 
in question. 
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IN THE COUNTY COURT OF WINNIPEG. 



PENNY V. McILROT-^MANITOBA COLLEGE 
GARNISHEES. 

April 10, 1894.] [Walker, Co. J. 

How fat the rights of a surety taking over 7vork are affected by an 
assignment made by principal, 

A contracted with B to construct certain sidewalks and 
fences for $698. B gave to C an assignment for $300 
for materials used in the work. B proceeded with the 
work for some time, and with the consent in writing of C 
received payments from A for himself and men. D was 
surety under the contract. After a large quantity of the 
work had heen done the architect objected to it and noti- 
fied D that unless the work was proceeded with at once 
according to contract new men would be put on to finish. 
The surety, D, with the consent of the contractor, B, hired 
E by the day to finish the work, and gave him instruct- 
ions to hire men and procure materials and complete the 
works. When the work was completed it was found the 
College A, owed for same, including extras, $335.00 ; the 
Assignee, C, claimed $800.00 ; E sued D and garnisheed 
A for $200.00 ; P sued D for material famished E and 
garnisheed A for $100.00. 

An interpleader was directed. F's claim was tried 
first and it was agreed that the evidence taken could be 
used in E's case. 

The architect swore that at the time that E commenced 
to work there was nothing due or owing to the Contractor, 
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B, as all work done up to that time had been fully paid 
for. 

J. Oraham for E. 

G. A. Elliott for F. 

J. Pitblado for ABsignees, C. 

A. N. McPherson for A. 

Held— 

That as the surety E had taken over the work with the 
consent of A, the garnishees, no debt was due to the con- 
tractor, and accordingly the Assignee could not recover. 

The Western Wagon and Property Co. v. West^ I. Ch. 
271 ; Tooth v. Hallettj L. R, 4 Ch. 242. 
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IN THE NORTHWEST TERRITORIES. 

NORTHERN ALBERTA JUDICIAL DISTRICT. 



SUPREME COURT. 



ELLIS V. CHEESEBORO. 
Juke 1, 1894.] [Rouleau, J. 

Interpleader summons^Flaintiff on issue. 

Interpleader BuminonB. 

Claimant resided in Montreal, and by his affidavit 
claimed the goods seized by virtue of the endorsement to 
him from the manufacturers ot certain lien notes given by 
the debtor for part of the purchase price of the goods 
(agricultural machinery), the amount of which he, the 
claimant, had paid to the manufacturers. Claimant swore 
that at time of seizure the debtor was in possession of the 
goods as his bailee. 

Harvey, for sheriflF. 

McCarter, for claimant. 

McCaul, Q.C., for execution creditor. 

Heldr^ 

1. That as onus was on claimant to prove above facts, 
he should be plaintiff in issue. 

2. That the order for issue should provide for claim- 
ant giving security for costs, and in default that he should 
be barred. 

Order accordingly. 
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HOGAN V. MILLER. 

August 14, 1894.] [Rouleau, J. 

I^actice — Amendment, 

In an action for detinue, the plaintiff in person issued a 
writ under section 18 of the Judicature Ordinance in form 
A, applicable to the small debt procedure, and then issued 
and served a writ of replevin. 

On motion of the defendant to set aside the writ and 
declare all proceedings null and void, 

P. McCarthy^ Q.C., for defendant. 
a C. McCaul, Q.C., for plaintiff. 

That the Court had no power to amend the original 
writ of summons so as to make it conform to form C, and 
writ and all proceedings thereunder set aside with costs. 

Order accordingly. 
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IN THE QUEEN'S BENCH. 



McMAIN V. OBEE. 

October 8, 1894.] [Taylor, C. J. 

Practice — County Court Prohibition— Jut isdiction. 

This was a motion by the defendant for a writ of 
prohibition to the County Court of Glenboro to stay pro- 
ceedings in an action in which the plaintiff had a verdict 
for $320.54, on the ground that the County Court had no 
jurisdiction. The claim was upon a promissory note for 
$225, with interest at 8 per cent, from the date of the note, 
12 March, 1883. The note did not provide specially for 
any interest after maturity. The total amount of the 
principal and interest claimed exceeded $400, although 
credits were given for two payments of $50 each on 
account. The County Courts Act, R. S. M., ch. 33, sec. 
66, as amended by chapter 4 of the statutes of 1894, pro- 
vides that " no greater sum than $400 shall be recovered in 
any action for the balance of an unsettled account, nor 
shall any action for such balance be sustained where the 
unsettled account forming the subject matter to be investi- 
gated in the whole exceeds $400." 
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Objections being made at the trial that the plaintiff's 
claim was for an unsettled account exceeding in the whole 
$400, the plaintiff abandoned the claim for 8 per cent. 
interest and only asked to recover 6 per cent, interest, thns 
bringing the amount of his claim within the jurisdiction 
of the Court, and the learned judge allowed the claim to 
be so amended. 

Andrews for plaintiff. 

Clark for defendant 

Held— 

1. That the plaintiff's claim was beyond the jurisdiction 
of the Court, and that the judge could not amend it so as 
to bring it within his jurisdiction, and that a writ of 
prohibition should be granted. 

2. That where the proceedings show on their face that 
the Court has no jurisdiction, the granting of a writ of 
prohibition is not a matter of discretion, but that the party 
is entitled to it as of right. 

Farquharson v. Morgan^ (1894) L Q. B. 552 followed. 

Summons made absolute with costs. 

CAELEY V. BERTEAND. 

OCTOBBB 15, 1894.] [DUBUO, J. 

Ovet'hoiding Tenants Ad — Judges granting an appointment 
*^ persona designata ^^—I^actice under the Statute, 

An application was made for an order directing a writ 
to issue. The landlord claimed possession of the premises 
in which a tenant wrongfullly held without color of right 
Upon the return of the motion it was objected that the 
notice in writing of the time and place appointed by the 
Judge of the holding of the inquiry had not annexed to it 
a copy of the affidavits filed as provided by section five of 
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the " Over-holding Tenants Act," and which provides that 
the notice shall be served upon the tenant or left at his 
place of abode and to which notice shall be annexed a copy 
of the affidavit on which the appointment was granted and 
of all papers attached thereto or filed with the application.'' 

Elliott for applicant. 

Ewarty Q.C., and Crawford, Q.C., contra. 

Meld— 

The objection was fatal, motion must be dismissed 
-w^ith costs. 

A new summons was taken out and an appointment 
obtained before the Chief Justice, which did not specify 
before whom the appointment was to be heard. The 
motion came on in Chambers before Mr. Justice Dubuc on 
the day fixed for the hearing. It was again objected that 
the appointment having been made by the Chief Justice, 
Mr. Justice Dubuc could not hear it, that the statute made 
the Judge before whom the application was made in the 
first instance a persona designata. Section three allows 
an application to be made to any Judge. Section four 
refers that having made such application it applies to 
" such Judge." Section five refers to notice in writing 
of the place appointed by " the Judge." Section six also 
refers to " the Judge." 

Held— 

That the matter must be heard by the Judge who gave 
the appointment, who was a persona designata. That 
apparently, however, upon the application of the applicant 
it would stand over to come on for hearing before the 
Chief Justice, and his Lordship so ordered. Afterwards 
the Chief Justice held the same, and also that the appoint- 
ment had lapsed. 

Order accordingly. 
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HALSTEAD v. BOISSEAU. 

OcTOBBR 16, 1894.] [The Bbfbree. 

Practice— Judgment ten years old—Execution — Suggestion, 

This was an application by way of summons to issue 
execution upon a judgment recovered on January 26, 1893, 
for $289.50. It appeared by an affidavit of the attorney 
of the plaintiflfe that the defendant died May 7, 1894. 
His will was dated January 16, 1894. He appointed his 
wife executrix of his will and she proved the will on June 
6, 1894, and is now executrix. The plaintiff resided in 
Ontario at the time of the recovery of the judgment and 
still resides there. Nothing has been paid on account of 
the judgment. The plaintiff also desired to enter a sug- 
gestion on the record, of the death of the defendant and 
of the appointment of his wife as executrix. 

Patterson for 

Smith contra. 

Held- 

Following Jay v. Johnston, (1893), 2 Q. B. 172, that 
no proceedings could be taken on the judgment, that the 
same was at an end and expired and that the Statute of 
Limitations was a bar to any proceeding thereon. 

Application dismissed with costs. 

McARTHUR v. BANNATYNE. 

October 18, 1894.] [The Referee 

Practice — Filing — Notice of filing affidavits in reply. 

An application made by way of motion in Equity stood 
over to enable affidavits to be filed in reply. The affidavits 
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^were filed in reply on the Saturday preceding the motion 
"which came on for hearing on a Monday. No notice of 
filing affidavits in reply had been given. It was objected 
inter alia at the reading of the affidavits that no notice of 
filing the same in reply had been given, that the same 
could not be read. 

Gilmour^ Q.C., for plaintiff (Applicant). 

C P. Wilson and Phippen for defendants. 
Seld— 

That the affidavits could be read without giving notice 
of filing, and that notice of filing was not required in such 
a case. 

Order accordingly. 



BE RURAL MUNICIPALITY OF MACDONALD. 

October 18, 1894.] [Taylor, C. J. 

Munici^lity-' Ultra vires By-laws — Money to employ counsel to ^* lobby \ 
not authorized bv Municipal Act, 

Summons under s. 385 of the Municipal Act, to quash 
two resolutions passed by the council of the municipality. 

In 1893 a commission was issued to inquire into the 
financial affairs of the municipality, and at a meeting of 
the Legislature a bill was introduced to amend the Muni- 
cipal Boundaries Act, the effect of which, had it passed, 
would have been to abolish the municipality and divide its 
territory among neighboring municipalities. 

The first resolution moved against was passed at a 
meeting of Council held on 24 February, 1894, and 
authorized the Reeve to take any steps ho might see fit to 
protect the interest of the municipality, to employ 
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additional counsel and the Council assumed liability for all 
actions and guaranteed payment of all expenses incurred. 

The second resolution was passed at a meeting held on 
20 March, 1894, when the Reeve and Treasurer were in- 
structed to sign cheques in favor of the solicitor, to be used 
by him in opposing the bill for dismemberment and for 
expenses incurred on behalf of the municipality before the 
Commission in accordance with the resolution passed by 
the council at the previous meeting. Some of the 
objections taken were that the council had no power to 
use the funds of the municipality otherwise than as 
provided in s. 432 of the Municipal Act; that the council 
had no power to use the moneys of the municipality in 
opposing the bill referred to ; that the meetings of the 
council were special meetings, of which reasonable notice 
was not given, nor did the notice given mention the 
subjects or matters to be taken into consideration ; that 
the power to expend moneys as contemplated could only 
be exercised by by-law. 

Haney^ for applicant. 

Martin^ for municipality. 

Held— 

That the attendance of counsel on a commission in the 
interest of the municipality could not be necessary for the 
commissioner was there in that interest. 

As to expending money in opposing the bill, that 
appeared to stand on a different footing. There seemed 
to be a difference of opinion among the ratepayers as to 
the advisability of such a proceeding, and the council, in 
view of that, might not unreasonably oppose the passing 
of the bill. 

The notices calling the special meetings did not contain 
any notice of the intended business. That being so, it was 
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not competent for the council at these meetings to deal 
ivith the qnestions of the commission or the bill, and to 
pass the resolutions which were passed and which were 
moved against. If the council had power to apply moneys 
of the municipality for any of the purposes dealt with in 
resohitions, it should have proceeded by by-law. East 
Missouri v. Horseman^ 16 TJ. C. R. 581. 

The resolutions must be quashed and the summons 
made absolute with costs. 



THOMPSON v. DIDION. 
OcTOBBR 18, 1894.] [Taylor, C. J. 

jyudice — Costs— Set off" not allowed where the parties are different or 
where the judgment is recovered in different suits. 

The plaintiffs, judgment creditors of E. Didion, filed 
their bill to have a judgment recovered against him (E. 
Didion) by C. B. Didion set aside as fraudulent and void. 
This bill was dismissed against both E. Didion and C. B. 
Didion with costs. 

The minutes were spoken to, the plaintiffs claiming to 
set off the costs payable by them to E. Didion pro tanto 
against their judgment. Their doing so was opposed on 
the ground that the solicitor's lien conld not be interfered 
with. 

Darby for plaintiffs. 

Baker and Bradshaw for defendant. 
Heldr— 

That the decree could not provide for the plaintiff's 
setting oft the costs payable to E. Didion against their 
judgment. It would seem that where costs in a particular 
suit are payable to and by different parties to it there may 
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be a set off, and no question of the solicitor's lien will be 
entertained to prevent it. But where the costs are in 
different suits, or where it is sought to have costs set off 
against moneys due from the party entitled to receive the 
costs, the set off will not be allowed if thereby the 
solicitor's lien will be interfered with and prejudiced. 
Collett V. Prestoriy 15 Beav. 458 ; Webb v. McArthur, 4 
Ch. Chas. 63. 
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IN THE NORTHWEST TERRITORIES. 

NORTHERN ALBERTA JUDICIAL DISTRICT. 



MOORE ET AL v. HALL. 

September 21, 1894.] [Chambers — Richardson, J. 

Practice — Substitutional service of an ordinary writ 

In the absence from the Territories of Mr. Justice 
Rouleau, Mr. Johnstone renews an application under The Ju- 
dicature Ordinance for an order directing substitutional ser- 
vice of a writ of summons under section 31, sub-section 4. He 
now reproduces a writ of summons issued 23 August, 1894, 
by the Deputy Clerk at Edmonton, under section 21, sub- 
section 1, in the form for personal service on a defendant 
residing within the Judicial District. An affidavit of 
plaintiff's agent, 23 August, 1894, verifying the indebted- 
ness claimed and stating that on August 11, 1894, defen- 
dant left Edmonton, where he had resided for two years, 
and since leaving no information as to his whereabouts 
could be obtained. That deponent verily believes defend- 
ant does not intend to return to Edmonton. In addition 
agent's further affidavit was produced, sworn 16 Septem- 
ber, 1894, stating that since the 23 August, 1894, he has 
made enquiries as to the defendant's whereabouts of the 
postmaster and station agent among others, but has failed 
to obtain any information, direct or indirect, as to the de- 
fendant's residence, the postmaster stating that no mail has 
been received for defendant, nor did he leave any directions 
for forwarding mail matter, and the station master stating 
that he did not sell defendant a ticket, but saw him board 
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the train leaving Edmonton bound Bouth. Upon this ma- 
terial, the learned judge stated : — '^ I am asked to grant an 
ex parte order under sub-section 4, of section 3, for substi- 
tutional service by advertisement in the ' Edmonton Bul- 
letin.' I assume that on the face of the prsBcipc for this 
writ defendant's residence was given as at Edmonton, or 
some place in Northern Alberta, and that, based upon this 
information, the Deputy Clerk issued the writ in the form 
he has, although by inadvertance as I suppose, defendant's 
residence is omitted in the writ itself. There are two rea- 
sons why I feel unable to allow the application : — 1. The 
material produced does not supply reasonable ground tor 
supposing that the order if made will come to the notice 
of the defendant. Further v. King^ 29 W. R 636, and 
Hope V. Hope, 19 Beav. 237. 2. The material does not 
Bupply reasonable ground on which I can presume that de- 
fendant, when writ was issued, could have been served 
personally in the North-West Territories (did he not evade 
service) and failing this, an order cannot I hold be made 
for Indirect service of the writ as issued. Wilding v. Bean^ 
1891, 1 Q. B., in appeal. 

Application refused. 
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IN THE QUEEN'S BENCH. 



SMITH V. EDMUNDS. 

OCTOBBR 31, 1898.] [KiLLAM, J. 

Capias — County Court Judge^s discretion not interfered with. 

Application for release of defendant, who had heen 
arrested on a capias under an order issued by the County 
Court Judge of the Western Judicial District on August 9, 
1894. On August 30 a summons was issued by the 
County Court Judge, calling on the plaintiffs to show 
cause ^' why an order should not be issued releasing the 
defendant from custody upon grounds stated in the affidavit 
of the defendant." This summons was dismissed on 
August 31. On the same day a second summons wa 
issued by the County Court Judge for the release of 
defendant. This second summons was also dismissed. 

Defendant then procured a summons from a Judge of 
the Court of Queen's Bench, calling upon the plaintiffs 
^^ to show cause why the above-named defendant should 



168 WESTBRN LAW Vol. v, 

uot be discharged from close custody in the jail," etc., and 
why the order for the writ of capias and the writ should 
not be set aside. 

The defendant's affidavits on the applications were 
almost identically the same. The County Ck)urt Judge 
dismissed the applications on the ground that the affidavit 
of the defendant was defective in not complying with 
section 20 of The Debtors* Arrest Act, R S. M. c 43, and 
the right being purely statutory, the defect was fataL 

Crawford, Q.C., for plaintiff. 

Clarke, for defendant. 
Held— 

That the summons must be dismissed with costs. 

No authority had been shown making a distinction 
between applications of this kind and other interlocutory 
applications in regard to the effect of one being dismissed. 
The same principles muet be applied, Saunderson v. West- 
ly, 8 Dowl. 652 ; Reg. v. Inhabitants of Barton, 9 Dowl. 
1021. 

The attempt to go back and set aside the order and 
writ did not make this application so far different from the 
former as to take it out of the general rule, Leggo v. Young, 
17 C. B. 549. 

The County Court Judge had clear jurisdiction to dis- 
charge defendant under either the 18th or 20th section of 
the statute, R. S. M. c. 42, and another Judge should not 
now entertain the application. 

Application dismissed with costs. 

KEG. V. KENNEDY. 
XovKMBKR 3, 1894.] [Kjllam, J. 

//*;,\\:jf C^'-ttis — A^/.VwjC 4:^mc*r to am Indian— Jurisdiction of a J,F. 

not apparent. 

Prisoner was convicted before an Indian agent for that 
ho ** did give intoxicants whisky, to R S., a treaty Indian, 
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<x)ntrary to the form of the statute," etc., and he was fined 
1300 and cobts, and in default of payment to be imprisoned 
for six months. An application was made for a writ of 
certiorari and habeas corpus. 

Held— 

That the warrant of commitment was clearly bad as 
not showing the jurisdiction of the Indian agent at the 
place where the offence was committed. The statute 57 & 
58 Vic. c. 82, s. 8, defines the limits of the jurisdiction of 
an Indian agent as a justice of the peace. Under that pro- 
vision this agent would have jurisdiction all over Manitoba. 
But this conviction was under a Dominion statute, and 
there was no ground for intendment that the offense was 
committed in Manitoba even if that could be presumed. 
The warrant did not sufiiciently show that the agent had 
jurisdiction to convict or commit. 

Such a warrant would be bad without special legisla- 
tion. In re Peerless, 1 Q.B. 457 ; In re Beebe, 3 P.R. 275. 

Order made for the issue of a writ of habeas corpus. 

McEWAN V. HENDERSON. 

November 12, 1894.] [Killam, J. 

Defnurrer^Assiznment of mortgage — Covenant that mortgage is a 
good and valid security — Wartanty of title. 

Action for damages for breach of a covenant in a deed 
of assignment of a mortgage of lands. The declaration 
alleged that by that deed the defendant covenanted with 
the plaintiff that the mortgage thereby assigned was a 
good and valid security, and the breach assigned was that 
the mortgage was not, at the time of the assignment, and 
has never since, been a good and valid security, and that 
the defendant never had a good and valid title or any title 
to the lands comprised in the mortgage. 
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Two pleas were put in to this declaration to which 
plaintiff demurred. On the argument of the demurrer the 
defendant's counsel contended that the declaration waa 
bad, and disclosed no cause of action. Plaintiff's counsel 
argued that the covenant should be construed as if it 
warranted that the mortgagor and the mortgagee had a 
good title to the mortgaged lands, and the declaration 
admitted that the mortgage had been duly executed by 
the mortgagor, and that it had been given to secure the 
payment of the moneys mentioned therein. 

BradshaiOy for plaintiff. 

Howellj Q.C., for defendant. 

Held— 

That the covenant set out in the declaration could not 
be construed as a covenant, that the mortgagor had a good 
title to the land, or that the mortgage was effective to 
charge the land with payment of the mortgage moneys. 

Held J also — 

Without considering whether the pleas were good or 
not, that the declaration disclosed no cause of action 
against the defendant, and that the demurrers should be 
overruled. 

FRASER V. SUTHERLAND. 
November 12, 1894.] [Kjllam, J. 

Crown patents — Patents for same lands to different persons — No estoppel 
by a covenant for title on lands where title subsequently acquired. 

Bill filed for a declaration that defendant was a trustee 
of certain lands for the plaintiff, and that he might be 
ordered to convey the same to the plaintiff. 

Lot H. was conveyed by defendant to one Clarke, a 
predecessor in title of the plaintiff. 
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Subsequently another plan was made of the same land 
by one McPhillips, in which lot A was given a wider 
frontage, and overlapped about 43 feet on lot H, according 
to Sinclair's survey. Defendant subsequently made an 
application for a patent for lot A, according to McPhillip's 
survey, his claim being based on the conveyance to him 
from the trustees. The arrangement entered into by the 
trustees being recognised by the Department, a patent was 
issued to defendant in 1883. It recited that the lands 
granted were Dominion lands, that defendant had applied 
for a grant thereof, that his claim had been investigated, 
and he had been found entitled to the same. The patent 
granted lot A, as shown on McPhillips plan, without 
defining boundaries or size. Plaintiff had no notice or 
knowledge of defendant's application for the patent. 
Defendant disputed plaintiff's right to any relief, and set 
up that he had been in possession of the 43 feet in dispute 
for over 10 years, though the trial judge found against 
defendant on this point. 

Defendant's deed to Clarke, plaintiff's predecessor, was 
made before May 14, 1876, when the first statute relating 
to Short Forms of Indentures was passed. It purported to 
be made in pursuance of the Act respecting Short Forms of 
Conveyances, and was in the form set out in the first 
schedule to The Short Forms Act, afterwards R. S. M. c. 
141, with the covenants in column one, but it contained no 
recitals. 

At the hearing it was assumed, though not expressly 
admitted by defendant's counsel, that under section 2 of 
the Act, the effect of the deed was to make the defendant's 
covenants equivalent to those in the second column of the 
filrst schedule to the Act ; and it was contended by the 
plaintiff that this worked an estoppel against the defend- 
ant. The deed did not come within The Estoppel Act, 
B. S. M. c. 52. 
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Kennedy^ Q-C, and Perdue^ for plamtifis. 

Culvetj Q.C., and Sutherland, for defendant. 

midr- 

That defendant was not estopped by his mere grant 
from setting np a title subsequently acquired — at least, 
when it did not appear that he had no title at all at the 
time of his grant. Doe d. Oliver v. Powell^ 1 A. & £L 531 ; 
Bight d. Jefferys v. Bucknell, B. k Ad. 278. 

In the absence of legislation, covenants do not estop. 
Heath V. Crealock, L. R. 10 Ch. 22 ; General Finance Co. 
V. Liberator Building^ Society, 10 Ch. D. 15 ; and Onward 
Building Society v. Smithson [1893], 1 Ch. 1. Specific 
performance of defendant's covenants for further assur- 
ance could not be decreed without an amendment of the 
bill, which did not set out the covenants m the forms in 
the deed or in those which the statute gives to them. 

When no legal estate passes, the covenants do not run 
with the equitable title so as to enable the assignee to sue 
at law. Onward Building Society v. Smithson [1893], 1 
Ch. 1. Plaintiff had only a portion of the land affected 
by defendant's conveyance to Clarke, and defendant stated 
the purchase was not wholly paid. Could a court of equity 
decree specific performance of the covenant at the instance 
of an assignee of an equitable title to a portion of the land 
affected thereby? 

It appeared clear from Browning v. Wright, 2 B. A P. 
13, and the wording of the covenant number 5 in the 
schedule, that the covenantor was not bound under coven- 
ant to convey or assure to the covenantee or his assigns 
any estate subsequently acquired by the covenantor, and 
which he had never previously held. 

The plaintiff had wholly failed to establish the title set 
up by him — a title in fee simple, whether legal or equit- 
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able— or that there had been each mistake as, under the 
judgment in Attorney-General v. Fonseca^ 17 S. C. R. 612, 
would warrant the setting aside of the patent. 

Bill dismissed with costs. 

MORRISON V. CHAMBERS. 
November 12, 1894.] [Killam, J. 

InterpUctder issue — While the relation of master and servant may exists 
yet the servant may have the burden oj a partner if he gets all the 
rights tuithout being a partner. 

Interpleader issue to determine the right of the plain- 
tiff as against the defendant to have certain goods taken 
in execution of a judgment recovered by Morrison against 
one William Bateman. 

Previously to the recovery of the judgment, Bateman 
had been carrying on business under the style of W. 
Bateman k Co., and plaintiff lent to him for use in the 
business the money for which the judgment was recovered. 
Long before this loan Bateman and Chambers had entered 
into an agreement that Chambers should be employed as 
Bateman's servant in the business for a period of five 
years at a salary, and should receive also a bonus equal to 
one-fourth of the profits of the business ; that Chambers 
should lend to Bateman a sum of $2,000 to be used in the 
business, and in the event of a loss Chambers would 
indemnify Bateman against one-fourth part thereof. It 
was expressly agreed that Chambers was not a partner in 
the business. 

Instead of advancing the $2,000 in cash, Chambers 
brought into the business a quantity of machinery and 
appliances valued at $1,500, a portion of which were the 
goods in question, and he was credited in the books of the 
concern with this amount as stock. The business was 
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carried on for a considerable time under the style of W. 
Bateinan & Co., Chambers conducting himself as a servant 
in the employ of Bateman, and claiming and receiving 
from the sheriff, after seizure of the property of the con- 
cern Tinder executions against Bateman, arrears of wages 
as such servant. Chambers claimed he was a partner in 
the concern, and entitled to oppose the seizure of the 
goods under Morrison's execution. 

Andrews and Pitbladoj for plaintiff. 

Wilson^ C. P., for defendant. 

Held— 

That the part of the agreement which dealt with the 
relations between the parties was distinctly directed to 
placing them respectively in the position of master and 
servant, and to exclude the relation of partners. The 
clause excluding the position of partner in the defendant 
should be construed as excluding that relationship to the 
extent to which it is not necessarily involved in the other 
provisions of the agreement. That a distinct provision 
against a partnership does not prevent the existence 
between the parties or towards others of some of the rights 
or obligations of partners is clear, Adam v. Newbegging^ 
13 App. Cas. 308. It was intended that Bateman should 
continue to carry on the business as his own, subject only 
to the rights which the agreement expressly gave defend- 
ant Chambers, who was to lend his money to Bateman, 
and when he substituted the machinery for money he did 
not lend that machinery to be returned in specie^ but to be 
rt^j^id in money. Chambers had no title, legal or equit- 
able^ to prevent the property being taken under plaintiff's 
execution. 

Vervliet for plaintiff. 
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VIVIER V. VILLKNEUVE ET AL. 
November 12, 1994.] [Bain, J. 

I^eal Property Act — Proceeding on caveat — Serving petition — Issue — 
Hearing of Petition under Real Property Act, 

The caveat was filed with the District Registrar on 
September 28 ; the petition under the caveat was filed with 
the prothonotary on October 27, and a copy filed in the 
Land Titles OflSce on October 29, and a copy was served 
on caveatees on November 7. The petition did not recite 
that the certificate of title had not issued at the time it 
was filedi and no order had been made extending time for 
service. 

Coutlee moved for an order dismissing and discharging 
the petition and caveat for want of prosecution under Real 
Property Act, sees. 137, 146, and rule 13 Sch. R. on these 
grounds : (a) That proceedings were not taken in time, 
proofs not being filed in the Land Titles Office within one 
month from filing of caveat, and caveat had lapsed for 
want of proceedings ; (b) that the caveatees were not 
served within thirty days from filing of caveat, and are 
entitled to have petition and caveat dismissed on the 
merits. 

Munsbn^ Q.C., for caveator the petitioner. 

Held— 

That Real Property Act, sec. 147, allows the filing of 
the petition under a caveat at any time before the issue of 
a certificate of title without the order of a Judge, notwith- 
standing the provisions of the statute as to the lapse of 
caveats for want of proceedings, and in any case without 
deciding as to the meaning of rule 13, Sch. R, the failure 
to serve the caveatees within thirty days next after the 
filing of the caveat with the District Registrar, even if 
required by that rule, is amendable, and would be 
remedied under rule 16 Sch. R. 
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The caveator in this case^ claiming under the statute of 
Limitations, was made plaintiff in the issue. 

UNION BANK OF CANADA v. ALEXANDER 
G. McBEAN. 

NovBMBER 19, 1894.] (Bain, J. 

Pradice^Pteading — Embarrassing PUas — Issues raised where a third 
Arty interested — Equitable grounds. 

Appeal from an order of the Referee striking out the 
13 and 14 pleas of the defendant. The plaintifb sued 
to recover the amount of two promissory notes, made by 
defendant to McBean Bros, or order, and indorsed by 
them to the plaintiffs. The pleas in question alleged in 
effect that the notes sued on were made by defendant for 
the accommodation of the payees, McBean Bros., that 
plaintiffs had notice that they were so made, and that the 
plaintiffs were indebted to McBean Bros, in certain sums 
of money, which the defendant and McBean Bros, desired 
to set off against the plaintiffs' claim against the defend- 
ant. McBean Bros, were not parties to the action, and the 
Court had no power to make them parties. The Referee 
struck out the pleas oa the ground that as McBean Bros, 
were not parties to the action, the Court could not try the 
issues raised by the pleas. 

Wilson^ C. P., for plaintiffs. 

Howell^ Q.C., and Isaac Campbell^ Q.C., for defendant. 

Held— 

That the appeal must be dismissed, but without costs. 
A defendant can advance a defence like the one set up 
only on equitable grounds, and in the 13th plea it is not 
stated that it is on equitable grounds it is pleaded. At 
law, what is stated in the plea can be no answer to the 
action, and the Ad. Jus. Act requires that pleas setting 
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up equitable defences shall begin with a statement to that 
effect. This might seem a trivial omission, but on an 
appeal the Court cannot make amendments, and must take 
the pleadings as they stood when they were before the 
Heferee. As regards this plea, the order of the Referee 
striking it out must stand. The 14th plea began with the 
statement that it was pleaded on equitable grounds, but 
in addition to the statement of the set-off, it contained 
allegations relating to a deed or agreement that had been 
made between McBean Bros, and the plaintiffs that were 
matters of evidence, and raised issues altogether collateral 
to the main question of the set-off. The plaintiffs could 
not but be embarrassed in knowing how to reply to the 
plea, and it should not be allowed to remain on the record 
in its present form. 

Appeal dismissed. 

DUROCHfiR V. LEITCH. 
November 28, 1894. [Chambers — Taylor, C. J. 

Foreign judgment — Setting aside judgment signed by default. 

Summons by way of appeal from the Referee allowing 
defendants to set aside a judgment signed by default of 
appearance. The application was made by one defendant. 
The other defendants, three (2), filed no afiidavits. The 
application was made promptly after signing of judgment. 
Judgment was recovered in the Province of Quebec, April 
25, 1893, by plaintiffs residing there against defendants 
who resided here, but delivery of goods under the contract 
was made in Quebec. The action there was upon one for 
damages for not delivering goods according to sample. 
Among the grounds urged to be allowed to defend were 
that the defendant applying went to his firm's attorney 
and consulted with him before writ was issued, and then 
saw the plaintiff^s attorney, and asked him if he took any 
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steps to communicate with the defendant's attorney. Ifo 
agreement that this was to he done was alleged. When 
the defendant was served with a writ, he said that as it 
was the first time he ever was served with a writ, he did 
not send same to the defendant's attorney, believing that the 
attorney was looking after the matter. There was no state- 
ment as to how the cause stood against the other defendants 
against whom judgment was also signed. The exemplifi- 
cation of judgment produced recited and showed that all 
the facts in issue had been tried in Montreal and decided 
there. The defendants claimed that through ignorance of 
their counsel all the evidence was not adduced. It was 
objected that according to the practice laid down in un- 
reported cases, the position of the cause must be shown as 
to other defendants. 

Wilson^ C. P. and Leech for plaintiff. 

Munsonj Q. C. for, defendant. 

Held— 

That there might have been an order allowing judgment 
against the other defendants, or the cause disposed of in some 
way, and the position of the cause must be shown as to 
them, and the application was defective on this ground. 
The Judge also commented on the fact he was very ad- 
verse to allowing a defence to a foreign judgment where 
the cause was apparently fairly tried and disposed of. 

Appeal allowed with costs. 
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and render candidate liable 82 
Preliminary objections . . .5, 55 

Elections Act Dom. — Ballot 
box stuffing— Deputy return- 
ing officer not formally ap- 
pointed is liable to penalties 
ifhe has acted 134 

Equitable assignment of un- 
earned monies 17 

Evidence — When admissions 
of agent are evidence against 
principal 129 

Evidence of Probate 71 

Examination — See Practice. 

Execution — ^Priority over chat- 
tel mortgage 54 

Execution — See Practice. 

Executors' fees scale 23 

Exemption of non-resident's 
hoosefaold furniture 102 

F 

False lepfescn ta tio in s — What 
CQiifltitntBBa**clean"iarm. 136 
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Foreign judgment— See Prac- 
tice. 

Frauds — Statute of — Defence 
open under never indebted. . 75 

Fraudulent conveyance — Par- 
ties to bill 60 

To wife — Husband trustee 
for wife — See Husband 
and Wife 128 

Fraudulent preference — See 
Winding Up Act 

Fraudulent representation — 
Rescinding contract for — 
Verbal evidence of misrepre- 
sentation allowed where a 
written warranty 125 



Garnishment of debts — See 

Attachment of debts. 
Garnishment of taxes 3 

H 

Habeas Corpus — Selling liquor 
to Indian— Jurisdiction of J. 

P. not shown 168 

Husband and Wife— Action for 
wife's wages vested in hus- 
band — quantum meruit — 

recission 61 

Conveyance made by mis- 
take to husband, but after 
discovery conveyed to wife, 
not fraudulent and void as 

against creditors 128 

Husband sick, but directs 

work 44 

Interpleader issue — Farming 
stock — Where wife buys 
farm in her own name, 
husband sickly, but directs 
work, produce husband's. 44 
Interpleader issue — Hay fol- 
lows the land, crops belong 
to the husband 72 



Marriage settlement — Pre- 
ferential judgment there- 
under—Judgment by wife 
against husband varied . . . 146 

Married woman's right to 
bind husband for goods 
bought by her, apparently 
living separately 33 

Necessary apparel 108 

Sick husband — Scheme to 
evade creditors 59 

I 

Indian Act — Selling liquor to 
Indian— Jurisdiction of J. P. 

not shown 168 

Indorsement of writ — See Prac- 
tice. 
Infant — Appointment of next 
friend upon interpleader 

summons 103 

Insolvency — See Winding Up 

Act. 
Insurance — Accident — Death 
by frost-bite and blizzard — 
When within terms of acci- 
dent policy 184 

Interpleader issue — delay of 
application to bring in clai- 
mant instead of immediate 
application — Effect of, on 

sheriff's right to 93, 141 

Legal and equitable right, 
where an agrerment g^ves 
a prior equitable right, but 
a legal right intervenes 
before the equitable right 
is turned into a legal one, 
the legal right prevails. . . 179 
Mortgagor and mortgagee — 
Attornment clause in mort- 
gage—Plaintiff in issue ... 92 
Relation of master and ser- 
vant—Servant may have 
burden of partner if he gets 
partner's rights 173 
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jadgment— Costs 63 
ImEspueader sammons— Clai- 
mmsi aUcgcs possession of 
hiijec; esccntion debtor, as 
2s^ ^ is plaintiff in issne 
agscBst the execution credi- 

fc. 155 

SSicapdons of non - resi- 

deftt's Inmiture 102 

Xcxt friend to an infant — 
Appointment of upon is- 
a» 103 

J 

^»2;s">^°^ — Outiawed after ten 

?«*is 160 

^alj^ment— See Practice. 



I^jodlord and Tenant — A tres- 
pssser is not entitled to be 
infdnned of the grounds of 

objection of the owner 53 

Notice to quit— Acquiescence 
by tenant — "Vacate by 
30th April ' '—Meaning of. 97 

M 

Maintenance — See Crown 
Grant 

Marriage settlement — Judg- 
ment by wife against hus- 
band, thereunder valid 146 

Married woman— See Husband 
and Wife. 

Master and Servant — Servant 
may have burden of a part- 
ner if he gets partner's rights 173 
See Principal and Agent. 

Master*8 office — Life and re- 
mainderman — Losses how 
apportioned between. ,, 106 



Mistake — ^Money paid by mis- 
take upon a mortgage in 
excess of mortgage money 

recovered back 189 

Mortgagee— By deposit priori- 
ty over execution creditors- 
See Real Property Act 
See Practice. 
Mortgagor and Mortgagee- 
Implied covenant to pay off 
mortgage in case of a sale... 147 
Municipal Law-By-law— W/ro 
wV«— Employment of coun- 
sel not authorized by Act. . . 161 
Corporations are liable for 
agents* torts if within scope 

of authority 87 

Crown patent not issued— 

Tax deed invalid 150 

Garnishment of taxes 3 

Liability for improperly con- 
structed drain 87 

Monies in hands of officer 
are in possession of corpo- 
ration and cannot be gar- 

nisheed g 

Sale of unpatented lands — 
Patent to original purchas- 
er 1 

School taxes can only be 

collected by Municipality 3 
Tax deed— Effect of— Des- 
cription of land— Proceed- 
ing under repealed statute 
—Effect of — Validating 

clauses 126 

Tax sale— •* Day of sale*'— 
Proceeds of Statute of 

Limitations 14 

Taxation of unpatented lands 1 
Void sale— Tax deed res- 
trained because it was evi- 
dence of taxes — Offer to 
repay only applies to taxes 
^Erroneous description.. 89 
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Ke^ trial— See Practice. 
Novation — See Principal and 
Surety. 



Overbolding Tenants' Act— 
Practice as to judge granting 
appointment— Judge persona 

designata 168 

See Landlord and Tenant 

p 

Parties differing in interest but 
arising out of same subject 

matte — See Demurrer 78 

Partnership — Master and ser- 
vant — Servant may have bur- 
den of partner 173 

Patent — See Crown Patents. 
Penal action— Non-registration 

of partnership declaration . . 18 
Peijury — See Crown Case re- 
served. 
Pleading — Demurrer — Assign- 
ment of mortgage — Con- 
struction of covenant as to 

tiUe 169 

Demurrer — Notes signed 

under duress 132 

Embarrassing pleas — Issues 
raised where third party 
interested — Equitable 

grounds 176 

Demurrer — Words in plea 
given same meaning as in 

declaration 116 

How pleading that a con- 
tract is under seal must be 

pleaded 132 

Illegality of measure under 
Weights and Measures 
Act — Onus of proof on 
defendant 106 



Practice — Judgment —Ten 

years old — Execution there- 
on — Suggestion of death 160 

Overholding Tenants* Act— - 
Judge granting appoint- 
ment *^persona designata'* 168 

In Criminal Procedure — See 
Criminal Procedure Act. 

Under Real Property Act — 
See Real Property Act. 

Affidavits — Filing — Notice 
of filing in reply 160 

Amendment of writ of sum- 
mons from action of re- 
plevin to action of detinue 
iuN.W.T 166 

Appeal — Reinstatement of 
where not entered in time 
through inadvertance of 
attorney Ill 

Capias-County court judge's 
discretion on application 
to discharge not interfered 
with 187 

Charging monies in court by 
a judgement creditor 66 

Costs— Deposit account — Un- 
settled balance under two 
hundred dollars 84 

Costs — Separate costs not 
allowed to two defendants 
where not bona fide separ- 
ate defence 181 

Costs — Set off — DiflTerent 
parties— Judgment in dif- 
ferent suits 163 

Costs upon proceedings upon 
a county court judgment 
in superior court 63 

Demurrer — Equity parties — 
See Demurrer 60 

Demurrer— Implied warrant- 
ty of agent — Assuming to 
contract for another — Ac- 
tion in tort 80 



VI. 
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Discovery — When agent on 
commission ordered to be 
examined as officer of com- 
pany 188 

Election petition — Prelimin- 
ary objections 9 

Endorsement of writ — Inter- 
est — Covenant for express 
or implied 6 

Multifariousness — See De- 
murrer 57 

Evidence of deceased bailiff 
of an endorsement of cer- 
tificate of service, good ... 69 

Foreign judgment — Setting 
aside judgment on — State 
of cause must be shown . . 177 

Garnishment of taxes 3 

Jurisdiction of county court 
—Writ of Prohibition 167 

Mortgagees out of possession 
— Equity of redemption — 
Transfer of interest 39 

Non-suit where court shows 
no cause of action yet not 
demurred to 87 

N.W.T.— Judgment by de- 
fault can only be set aside 
by notice of motion and 
making default good 118 

Parties to action mortgagees 
out of possession — Appeal 
to supreme court 39 

Sale "cannot be" ordered 
after order for foreclosure 
without consent of mort- 
gagors at request of mort- 
gagees 115 

Service — Substitutional .... 165 

Specially endorsed writ 4 

Summary judgment against 
one defendant, procedure 
against other 32 

Judgment summary against 
one defendant, enlarge- 
ment to examine the other 32 



What constitutes evidence 

of probates? 71 

Writ special endorsement— 

Interest 4 

Principal and Agent — ^Admis- 
sions of agent — See Vendor 

and Purchaser 129 

See Master and Servant 
Bribery by sub-agent— Can- 
didate's liability therefor 
— See Elections. 
Principal and Surety — How 
far the rights of a surety 
taking over work are afiect- 
by a previous assignment 

made by the principal 15S 

Novation discharge 36 

Probate — Evidence of— Sec 

Evidence 71 

Promissory note — See Bills of 
Exchange. 
Duress — What constitutes 

signature under 29 

Uncertainty in 15 



Railway Act— Cattle killed by 
railway — ^Liability of com- 
pany to owner for same 
where cattle trespassing. ... 45 

Railway company — Bill of lad- 
ing — Loss by fire — Construc- 
tion of bill exempting loss 
by fire 73 

Rape — See Criminal Procedure 
Act. 

Real Property Act — Appeal — 
Rights of devisee and execu- 
trix — Redemption — Power 

of sale 6 

Caveat — Serving petition — 

Issue — Hearing of petition 175 
Caveat — ^Validity of second 
caveat filed where first one 
had not lapsed 182 
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Caveat not complying with 

form gives no jurisdiction. 11 
I^apse of caveat proceedings 

thereafter 96 

Official administrator — Sale 
by— Knowledge of cesti- 

que trusts 95 

Tax purchaser plaintiff as 
against a prior execution 

creditor 43 

Tax purchaser plaintfff 12 

Territories — Equitable mort- 
gage — Mortgage by depos- 
it has priority over judg- 
ment creditors 88 

Territories — Probate need 
not be deposited with 

registrar 19 

Remainderman and Tenant for 
life — How losses in estate 
are apportioned between 

them.. 106 

Replevin — Right of official 
assignee where assignor 
wrongfully took possession 
— Conversion — How main- 
tained ! 137 



Sale of land— See Vendor and 
Purchaser. 

Sale of land for taxes — See 
Municipal Law. 

Separate property— See Hus- 
band and Wife. 

Service — See Practice. 

Sheriff's interpleader — See 
Interpleader. 

Sheriff's officer— Liability for 
neglect or refusal to act when 
not properly appointed 141 

Solicitor and client — Miscon- 
duct — What sufficient to 
strike off rolls 188 



Solicitor's lien for costs upon 
funds saved for the assignee 
of client 61 

Solicitor's lien on books and 
company's charter 31 

Statute of Limitations— Title 

under 69 

See Crown Grant. 

See Municipal Law 14 

Surety — How far affected by 
acts of principal assigning 

unearned monies 153 

See Principal and Surety. 



Tax sale — See Municipal Law. 

Taxes — See Muuicipal Law. 

Tenant for life and remainder- 
man — How losses in estate 
are apportioned 106 

Trespass — Measure of damages 
in wrongful seizure between 
date of seizure and inter- 
pleader order. 

Trial — New trial in criminal 
case — See Practice. 

Trover and detinue — Demand 
but no distinct refusal so as 
to constitute action 25 

Trustee — Payment into court 
of trust fund 146 



Vendor and Purchaser— False 
representations — - "Clean 

farm" 84 

Sale of wheat — Liability of 
principal when agent sup- 
plied with cash to pay for 
goods purchased— Accept- 
ance 129 

What covenants to pay off 
previous incumbrances are 
implied ? 147 
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Warranty — See Fraudulent 

Representation. 
Weights and Measures Act — 
Illegal measure — Amend- 
ment to allow same to be 

pleaded 105 

Winding Up Act — Allegation 
of company's insolvency by 
execution or sixty days de- 
mand not sufficient 64 

Director active qualified on 

trust shares 41 

Insolvent bank — Preferen- 
tial payment — Withdraw- 
al by bank manager of 

customer's deposit 98 

Interest to be allowed to 
creditors' of an insolvent 

bank 186 

Leave to proceed against the 
company granted to mort- 
g a ge e s notwithstanding 
tht; appointment of a 

receiver 109 

Liability of a trustee to con- 
tribute 41 



Petition— Allegation of in- 
solvency within meaning 
of Act 21 

Railway company — Petition 
for directions to receiver- 
Necessary evidence in sup- 
port of 92 

Right of a receiver to bor- 
row monies upon the se- 
curity of a railroad for its 
working expenditure 142 

Trustees for mortgagees 
should not have been 
made parties where prior- 
ity of lien or charge exists 113 



Words "clean farm" 

"Day of sale" 

Writ of attechment— See At- 
tachment 

Defective affidavit — "Not a 
corporation" — No juris- 
diction to make protection 

order 

Writ of summons — See Special 

Endorsement 
Writ — Special endorsement- 
See Practice. 
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